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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3042 
CECIL RILEY WHITE, 
versus 
COMMONWEALTH OF VIRGINIA. 
PETITION FOR WRIT OF ERROR AND 
SUP ERSE DEAS. 
110 th.e Honorable J1£Stices of the Supreme Cou,rt of Appeals 
.of Virginia:. 
Petitioner, Cecil Riley "\Vbite, respectfully represents that 
he is aggrieved by a final judgment of the Circuit Court of 
. Norfolk County, Virginia, entered on the 17th day of March, 
1945, refusing to set aside the verdict of a jury and senr-
tencing him to five years in the penitentiary for second de-
gree murder, a transcript of the record in which case is here-
with filed. 
THE ERRORS ASSIGNED ARE: 
1. The Court erred in refusing to ~et aside the verdict as 
contrary to the law and the evidence., without evidence to 
. support it, and plainly wrong. . 
2. The Court erred in- granting and refusing certain in-
structions, this assignment relating· to each of these 
2* *instructions, ·to-wit: 
Granting instructions for the Commonwealth marked A,. 
B, D, E, F, and G. 
2 Su1Jremc Court of Appeals of Virginia 
Refusing instructions asked by White r:µarked 1, 7, 9, and 
12. 
THE FACTS, stripped of useless details and taken most 
strongly against White, pursuant to the rule applicable after 
verdict and judgment against him,, are as follows : 
The undisputed facts are that White is a very fat man, 
weighing about tl1ree hundred and forty pounds (R., p. 143), 
and that he is lame, one leg being two and one-half inches 
shorter than the other, a11cl he having a stiff knee, so by his 
weight a~d lameness, he is largely incapacitated, and cannot 
run; and employed as a railroad crossing watchman. · On 
the afternoon of the homicide, May 2, 1944, White, quietly 
and unarmed, went to the Kozy Korner Restaurant in Nor-
folk County and was quietly sitting with his back to the door 
at a table in a stall or booth drinking a soft drink and talking 
to a gentleman and lady, Mr. Whitehurst and Miss Turner, 
and a sailor boy. The deceased, Russell King (known as 
Popeye), with some companions, came into the restaurant, 
one of these came to the table and asked ·white whether he 
was not the watchman on the "\Vater "\¥orks Road; White an-
swered yes, whereupon King, the deceased, came to the table 
and swore at "\Vhite, King apparently having been drinking,. 
and White told him to go, "I don't-wa.nt any trouble" (R., 
pp. 138, 149). 
3"l!i •King had some time before tried to cut White (R., p. 
136). 
· Leaving the table for a moment., King sat at the counter 
and said in a loud voice, '' I am going to get that son-of-a-
bitch.'' King then went back to White's table, White asked 
him to leave, King called ·white a son-of-a-bitch. King then. 
left the restaurant, and as ·white got up and started out, 
King· came back in through the door with a knife in his hand, 
cursing and said to King, '' I am going to get· you, you 
bastard" (R., p. 141). 
When .White saw the knife, he snatched a pistol from the 
hip pocket of the restaurant proprietor ( the butt thereof 
·sticking out of the proprietor's pocket), told King, ''Leave 
me alone", * • * "I don't want any trouble with you"., 
grappled with King and pushed him out of the door, King 
saying, "You son-of-a-bitch, I am going to cut your guts . 
otit" (R., p. 141). · 
The foregoing recitation is substantially without contradic-
tion. 
There is contradiction as to what immediately followed, 
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but the contradiction as we see it, would only raise the· ques-
tion of voluntary manslaughter or perfect self-defense. 
·white testified that just outside, King swung at him with 
the knife, White stepped back and shot down at the ground, 
King swung at him again with the knife in his left hand, 
swung at him again, making the left back of King's shoulder 
towards "White for a moment., and White shot him twice 
through the back of the left shoulder ( the bullets ranging 
down about to the waist). (See page 14 of the record.) An-
other bullet~ doubtless that fired at the ground, struck King 
in the front of the leg, a little above the knee, and another 
bullet struck White in the groin. The pistol was a thirty-
two calibre revolver. White asked that an ambulance 
4 * be *called -and also the police. 
There was no dispute as to King's having the lmif e. 
The witnesses £or defendant corroborated White's evidence 
of self-defense very strongly, to-wit: 
E. T. ·whitehurst testified how King came in and cursed 
·white and called him a son-of-a-bitch, and White_ said leave 
me alone, and the two scuffled at the door (R., pp. 68, 74). 
Miss Turner testified how King came in, .and· without 1·e-
g-ard to the prese11ce of a lady, called White a "son-of-a-
bitch ", and ·white asked Illig "to go away and leave him 
alone" (R., pp. 76, 77). 
l\fr. Thermides, proprietor of the restaurant,, saw King 
approach ·white's table several times, bnt was too far away 
to hear what was said (R., p. 88), and then heard King· say, 
'' I don't scared of the son-of-a-bitch. I will- get him'' (R., 
p. 89). He told how ."\Vhit.e grabbed the pistol from wit-
ness's pocket (R, p. 90), and saw King rush in with a knife 
in his hand, and ,vhite said, ''Leave me alone'', and King 
said, "I am going to g·et yo1;t ", and ·white pushed King out 
of the door (R.., p. 91). King had opened the screen door and 
came in with a knife in his left hand (R., p. 92). The two 
men went out scuffling, the witness looked through the win-
dow, saw ·white shoot at King's feet twice (R.: p. 92). King 
came on with the knife and ''turned around like that" (R., 
p. 93), and ·white shot him again, and witness hurried to the 
phone to call the police (R., p. 93). King had always con-
tinued to advance 011 White with the knife (R., pp. 93, 94). 
L. C. Fug·lesang testified l1ow ·white asked King to '' Leave 
me alone. * * * I don't want any trouble" (R., p. 109), etc., 
and the men tussled at the do01.-.. Kiug had a lmife in 
5e his left band *and ·white a pistol. ·white shot at King's 
feet., but King· came on, and ··white shot some ~ore (R., , 
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p. 110). This witness explained how King could be shot in 
the back of the left shoulder as he swung with the knife in his 
left hancl. (And we submit that the bullets ranging clown 
prove this.) 
W. J. Mitchell, who ro(IP ,.1p on a motorcycle wl1ile_ the two 
m~n got out of the door, testified bow ·wnite hollered, ''I 
don't want any trouble'', and King said, ''I am going to cut 
your guts out,.', and lunged with a knife at White (R., p. 
116), anil. tlie sl1ooting took place. He saw King lunge at 
White and mjss and lung·e again (R., p. 117). 
J. W. Oliver, foreman of Tidewater Construction Company, 
testified how he drove up in an automobile and pulled up at 
the Kozy Korner just behind the motorcycle, and saw King 
and White come out of the door, and saw White swing with 
his left han<i twice~ lacked about six incl1es of hitting White, 
<lemonstrating (R., p. 124) the knife was in the left hand 
(R., pp. 124, 125), the firing· seem eel to be when King was 
swinging the second time (R., p. 126). vVhite was not shot 
after he hit the ground (R., p. 1.32). 
White himself testified in detail, how he shot King in self-
defense (R., pp.138, 141) ; how he, White, shot at the ground 
first, and later hit King· in the back of the left shoulder, as 
King whirled from swings at "'\\TJ1ite with the knife (R. .• p. 
152). . 
G. C. Oliver proved that on a previous occasion, when 
drinking, King had pulled a knife (R.., p. 164). . 
6* *'Thus, the evidence for the defense, made a perfect 
case of self-defense. 
We shall now examine tlie salient evideuce for the Com-
monwealth, and submit that at most, it would show voluntary 
manslaughter, not murder, showing heat of blood, reasonable 
provocation, and also, showing mutual combat. 
Dr. Ferebee, coroner~ testified that King was shot four 
times: once through the front of his right leg, just above the 
knee; once in the left groin; cmce in the left shoulder back, 
ranging down1U.1ard through tbe .heart, etc.; and once again 
in the left shoulder back ranginp: downward tl1rough the in-
testines, etc. (R., pp. 7, 8); and King was a large man, weigh-
ing about two hundred and fifty pounds, and :five feet nine 
inches tall (R., p. 9). 
A diagram was introduced by Dr. Ferebee as to the two 
bullets in the left shoulder, and how they ranged way down 
(R., pp. 13~ 14). This evidence and diagram are very im-
portant, as they show that the bullets could not have thus 
ranged down, had King be~n lying on his face and shot while 
White stood over him. 
R. L. Rowe, County policeman, a witness for the Common-
.. 
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wealth, testified to arriving after the shooting, and taking 
charge of the knife and pistol, the pistol having four empty 
chambers·and one still loaded (R., p. 18); and White told the 
Officer of being· attacked by King· with a knife (R., p. 22). 
LeRoy C. McFalls, a sailor, testified for the prosecution, 
that all the shots were fired before he looked. That he had 
been with King several hours that day,, and King had a black-
jack taken from him earlier in tl1e day. ("Whetp.er this 
7• evidence of the blackjack was ruled •out is not entirely 
clear. R., pp. 27, 28). He saw the knife and it was open 
(R., p. 30).. · 
John Garrels, a stevedore who was in company with King, 
testified for the Commonwealth, and testified that he was 
waiting in a car outside for King and did not see the shoot-
ing (R., p. 34). · 
On re-direct exa.niin,(l.tion, not until then, Garrels testifie.d 
that after King fell,· 1ying on }Jis face, he saw three shots 
fire~ after he fell (R., pp. 36, 37). He testified be did n,ot 
know what King did before the shooting started, and after~ 
wards saw White pick up an open knife near King's hand 
(R., p. 36). . 
Ralph Ishford testified for the Commonwealth that. he came 
to outside the Kozy Korner with King and several others in 
a car, but stayed ~n the car outside and went to sleep, .and 
knew nothing about the affair (R., p. 40). 
Walter Snowden testified for the Commonwealth that he 
did not see the shooting· (R., p. 42), that this witness was in 
the place only "two or three. seconds'' (R., p. 47). This wit-
ness was outside when the firing occurred,. and did not see 
what happened, but heard the firing. "It was all right to-
gether" (R., p.48). The witness had gone out the back door 
towards his place of business (R., p. 49). This witness's 
evidence is hard to follow. He said on· page 43 that White 
gave King a little shove and King fell down and his bead 
hit the floor. On page 44, he said that King walked out and 
White did not follow him. This witness says King went out 
the back door (R., p. 45) and ,vhite was walking towards the 
back door., when all the other evidence seems to show beyond 
. doubt that the two men went out the front door and the 
s•· shooting occiured a.t the front. On *page 48 he said he 
didn't pay much attention. On page 43 he says he was 
going out the back door when he heard the gun :fire. On page 
45 he said, ''I didn't want to see nothing". On pag·es 45 and 
48, he said be had gotten out and was on his way back to work 
when he -heard the gun fire. 
Clinton White testified for the Commonwealth that he was 
going across the street in / ront of the Kozy Korner to catch 
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a street car, and saw King come out· of the door and White, 
accused, righ~ behind him. 
'' By the time Mr. King got on the ground ( meaning, we sup-
pose, stepped from the doorway on the ground), Mr. White 
shot at him, right ·at him, twice, and hit him once and missed 
him once, and hit him in the back of the right leg. l\fr. King 
fell face down ·and Mr. 'White goes up there and gets to the 
side of him and shoots him twice over in the back shoulder, 
and reaches over and takes a knife out of his hand'' (R.~ p. 
50, bottom). (Italics added.) 
(The coroner, Dr. Ferebe.e, · testified definitely that the 
bullet in the leg went in from the front (R., p. 7) and like-
wise, showed it on his diagTam (R., p. 14), and went clean 
t\1~oug·h the leg.) 
This witness, Clinton ·white, stated again, on pag·e 51, that 
accused shot King in the back of the leg, and King was going 
away from ·white when so -shot, and King fell on his face 
when shot in the back qf the leg, and ~ccused walked up and 
shot King twice in the back of the left shoulder. 
On cross examination, this witness _again insfsted that 
King was shot in the back of the leg., ·and the bullet did not 
g·o through the leg (R., p. 54). 
R. E. Bunn, orie of King's pai-ty, testified for the 
9• *Commonwealth, tlJat he was sitting in the automobile 
outside the Kozy Korner; parked .ten or twelve feet from 
tl1e door, with Ishford and Garrels, and knew nothing of 
what happened in the building. He said he sawthe last three 
shots fired (R., p. 57), and that these three shots were fired 
while Cecil White was '' standing in the door'' of the Kozy 
Koruer and that Cecil White never left the door but ''was 
standing in the door shooting" (R., 1>· 59). 
Charlie Bateman testified for the Commonwealth that he 
was in the Kozy Korner to get a sandwich, and White and 
King were "over to a table"., and White jumped up and said, 
'' If you don't get out of here, I am going to kill you,'' anrl 
King started out and ·w11ite said '' I wi11 do it,'' and they 
went out the door. "I didn't want to see it. Didn't see any-
thing in White's hand at that time" (R., pp. 60, 61). 
ARGUMIDNT. 
As to the sufficiency of the evidence, tl1e fore going dis-
cussion of the evidence is an argument. 
Not only is the evidence for the Commonwealth self-con-
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tradictory and un_satisfactory, but it falls far short of show-
ing White shot King with malice aforethought. That King 
was armed with an open knife is beyond doubt, as is the fact 
that he gave at least. reasonable provocation and that White 
acted in heat of blood, making, at :worst, voluntary man-
slaughter .. 
· The fact that two bullets entered the back of the left 
s11oulder of King is explained by King swinging at White 
with the knife in his left hand, missing, and exposing the back 
of his left shoulder to White's shots. 
10* *The clear fact that the bullets which entered King's 
left shoulder ranged way down into his heart and in-
testines., demonstrates that tl1oy could not have been fired 
while he lay on his face and ·white stood over him; .. but 
would naturally so rang·e down if King had swung at White· 
with his left hand and missed. But even had White shot .. 
while King was on his face, it would still be no more than 
voluntary manslaugl1ter, as there was no cooling time, but 
the shooting and knife play all one transaction. -
vVc submit that the prosecution did not. show murder be-
yond all reasonable doubt, and that the verdict is plainly 
wrong, and contrary to the evidence. 
11,. *2. The errors as to instructions are: 
Instrucfion A, granted for the prosecution, defined fir.st· 
degree murder ·correctly, including the wilful, deliberate and 
premeditated elements, with malice aforethought (R.., p. 179}. 
The defendant protested that there was no evidence to sup-
port murder in the :first degree, but the Court gave the in-
struction. 
It may be said that tllis instruction as to first degree mur-
der was harmless error, because the jury did not find accused 
guilty of murder in the first degr~e. But both logically and 
legally, ·this instruction was harmful, as it magnified and ag-
gravated tlie supposed crime in the view of the jury, and was 
tantamount to telling them they could return a verdict of 
first degree murder, if they saw fit. Rfohard.';on v. Com., 128 
Va. 691, 694, 697; Roark v. Com., 182 Va. 244; Thomaso1"' v. 
Com:, 178 Va. 489. 
Instruction B .granted for the Commonwealth (R., p. 180) 
:was as to second degree murder, and as there was no evide~ce 
to support a verdict of murder, it should not have been given. 
Tllis matter is arg'lled under the first assignment of error, and 
that ·argument will not be repeated here, but is emphatically . 
reliecl upon. 
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Instruction .D, granted for the Commonwealth (Ro:, p.181), 
told the jury '' that every unlawful homicide in. Virginia is 
presumed, in· the absence of other et,idence to be murder of 
the second degree'', etc. (Italics added.) 
The evidence did not support this instruction. There was 
most powerful other evidence from witnesses very clearly 
showing gross provocation and want of malice. Hannah v. 
Com., 153 Va. 863; Roark v. Coin., 182 Va. 244; Thomason v. 
0 om., 178 Va. 489. 
Instruction E, granted for the Commonwealth (R., p. 182), 
· told the jury : '' The Court instructs the jury that upon 
12• a charge of •murder, malice is presumed from the fact 
of killing'', etc. 
But in this case, the palliation and want of malice was 
provod along with the killing and made the instruction not 
applicable. That the deceased started the trouble and was. 
tlae agg1·essor, both by vile words and assault with a knife., 
is not doubtful. 
Instruction F, granted for the Commonwealth (R., p. 183), 
dealt with first degree murder, which had no e~dence to 
support it, and should not have been granted. 
Instruction G, granted for the Commonwealth (R., p. 184 )", 
told the jury that there could be no self-defense ,vithorrt an 
"Overt act'' of the deceased indicative of bis intent to do 
the accused great bodily harm. 
But the evidence showed the overt act. 
The errors in refusing instructions asked by ·white are: 
Instruction 1, refused, read (R., p. l.90): 
''The Court instructs th·e jury that if you believe from the 
evidence in this case that King had threatened to kill the ac-
cused, or do him bodily harm., and before the accused fired 
the fatal shot King did some overt act, from which the accused 
could reasonably infer that he intended to carry ont Ms 
threat, and the accused killed King to prevent him from do-
. ing him great bodily harm, the killing· would be excusable 
homicide.'·' · 
We submit that this instruction was correct an<l proper un-
der the evidence. The acts and threats of the deceased made 
the shooting self-defense. 
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'' The Court instructs the jury that the · indictment in this 
case does not raise the slightest presumption of guilt against 
the accused, but on the contrary he is presumed to be inno-
cent of ·wrongful acts, and that presumption continues and 
remains · with the. accused throughout the trial and every 
stage thereof, and until the Commonwealth has established 
by clear, distinct and reliable evidenee, and to the exclusion 
of all reasonable doubt, every element essential to the crime 
charged against the accused; and failing in such proof,, or if 
upon the. completion of the testimony a reasonable doubt as 
to the guilt of the defendant exists, it would be your dutv to 
acquit." .. 
We submit that this instruction shou]d have been granted, 
and its refusal was plain error. 
The instruction told the jury that the indictment did not 
raise any presumption against the accused. Its refusal left 
the jury to suppose that the indictment might be considered 
against the accused, and laymen may well think that indict-
ment found by a grand jury, signed by the Commonwealth's 
Attorney, and endorsed as a true bill by a leading citizen of 
the County as foreman of the grand jury, would carry great 
weight against the accused ( R., p. 3). 
If · some weight. against the accused was not ·expected" from 
the indictment, why did the Commonwealth's Attorney object 
to this instruction T 
Instruction 9, refused, reads (R., p. 192): 
"The jury are further instructed that in determining the 
question of whether King intended and endeavored to inflict 
g-reat bodily harm upon the defendant, they may take into 
consideration not only the acts of King on the occasion 
14'"' in question but also his *language which accompanied 
said acts.'' 
Surely, this instruction should have been given. Not only 
the overt acts., . but the verbal statements therewith from 
King, by which he cursed White and stated tl1e intent to cut 
bis guts out, made definite aggression and influenced White. 
Instruction 12, refused (R., p. 193), told t'4e jury that they 
were not at liberty to guess and where a fact is susceptible 
of two interpret~tions, they could not arbitrarily adopt the 
interpretation against the aceused.· 
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We submit that this instruction was correct and should 
have been granted. 
15* *.This petition is adopted as the opening brief, a copy 
hereof was mailed to opposing counsel on the 20th day 
of June, 1945, and this petition, with a transcript of the rec-
ord, will be presented to ,Justice John W. Eggleston in his 
office in Norfolk, Virginia, and petitioner's counsel desire to 
state orally the reasons for granting the writ. · 
Petitioner prays that a writ of error and sitpersedea.s may 
be granted., said verdict and judgment against him reversed 
and a new trial granted, and such other and further relief 
granted as may be adapted to the nature of the case. · 
CECIL RILEY "'WHITE, 
by TOME. GILMAN (by J. G. M.), 
Prof P,ssional Bldg·., Portsmouth, Va. 
,JAS. G. MARTIN, 
Western Union Bldg., Norfolk, Va. 
The undersigned, an attorney duly qualified to practice in 
the Supreme Court of Appeals of Virginia, certify that in 
my opinion the judgment complained of in the foregoing peti-
tion oug·ht to be reviewed. 
JAS. G. MARTIN, 
Western Union Bldg., Norfolk, Va 
Received June 21, 1945. 
J. W.E. 
Writ of error and .~uversedea,c; awarded but not to operate 
to discharge the accused from custody, if in custody, or to 
release him from bail if out on bail. · 
JOHN W. EGGLESTON. 
July 9., 1945. 
Received July 10, 1945. 
M:. B. W. 
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VIRGINIA: 
In the Circuit Court of Norfolk County. 
Commonwealth of Virginia 
v. 
Cecil Riley White. 
NOTICE OF APPEAL~ 
J\f r. A. 0. Lynch, 
Attorney for the Commonwealth: 
Please take notice that on the 12th day of May, 1945, at 
ten o'clock A. M., or as soon thereafter as I may be heard, at 
the courtroom of the Circuit Court of Norfolk County, Vir. 
ginia, the undersigned will present fo the Hon. A. B. Carney, 
Judg·e of the Circuit Court of Norfolk County, Virginia, who 
presided over the trial of the above mentioned case, in the 
Circuit Court of Norfolk County, Virginia, on January 23 
and 24, 1945, a stenograp:pic report of the testimony and other 
incidents of the trial in the above case; to be authenticated 
and verified by him. 
And also that the undersigned will, at the same time and 
place, request the Clerk of the said Court to make up and de-
liver to counsel a transcript of the record in the above entitled 
cause, for the purpose of presenting the same with a petition. 
to the Supreme Court of Appeals of Virginia for a writ of 
error and su.persedeas therein. 
CECIL RILEY WHITE, 
By TOM E: GILMAN, Counsel. 
Service accepted this 11th day of May, 1945. 
A. 0. LYNCH, 
Attorney for the Commonwealth. 
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page 2 ~ Virginia: 
In the Circuit Court of Norfolk County. 
Commonw~alth of Virginia 
v. 
Cecil Riley White. 
RECORD. 
• T 
Stenographic report of all the testimony, together with aI1 
the motions, objections, and exceptions of the respective 
parties, the action of the Court in respect thereto, ·and all 
other incidents of the trial of the case of Commonwealth of 
Virginia v. Cecil Riley White, tried in the Circuit Court of 
Norfolk County, Virginia, on January 23 and 24, 1945, before-
the Hon. A. B. Carney, Judge of said Court, and jm·y. 
. Present: Mr. A. O. Lynch, Commonwealth's Attorney, and 
Mr. Berry D. Willis, for the Commonwealth.. Mr. Tom ~-
Gilman, Attorney for the defendant. 
J.M. Knight, 
Shorthand Reporter, 
Norfolk-Newport News, Va.· 
page 3} Pleas before the Circuit Court of Norfolk 
County, at the Courtho\1.Se of said County on the 
12th day of May, 1945. 
Commonwealth of Virginia 
'U. 
Cecil Riley White. 
AN INDICTMENT UPON A CHARGE OF rvmRDER. 
Be it remen;ibered that the regular grand jury impanelled 
and sworn in the Circuit Court of Norfolk County, on the 3rd 
day of July, 1944, in and for the body of the said County, and 
attending said Court, found an indictment upon Cecil Riley 
White, which with the indorsement thereon by the foreman is 
as follows: 
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Commonwealth of Virginia, 
. County of Norfolk, To-wit: 
In the Cfrcuit Oourt of Norfolk County. 
The Jurors of the Commonwealth of Virginia, in and for 
the body of the County of Norfolk, and now attending i~ the 
said Court ~tits July Term, 1944, upon their oaths, do present 
that Cecil Riley White heretofore, to-wit, on. the 2nd day of 
May in the year 1944, in the said County of N orfol~, :feloni-
ously did kill and murder one Russell King, against the peace 
and dignity of the Commonwealth. 
A True Bill. 
A. 0. LYNCH, 
Commonwealth's Attorney. 
G. "\V. COMMANDER, Foreman. 
page 4 ~ And at another day, to-wit: 4th day of August, 
1044, an order of Court was entered in the words 
und figures following, to-wit: 
This day came the Attorney for the Commonwealth as well 
as the above named defendant; thereupon, the defendant by 
counsel moved the Court for a continuance on the grounds of 
the absence of four ( 4) material witnesses, which motion the 
Court sustained, and the trial of the case is set for hearing 
on the 16th day of November, 1944. · 
And at another day, to-wit: 16th day of November, 1944, an 
order of Ooui1t was entered in the words and figures follow-
ing, to-wit: 
This day came the .Attorney for the Commonwealth as well 
as the above named defendant; thereupon the defendant by 
counsel moved the Court for a continuance on the grounds 
that four ( 4) material witnesses were a.bsent; three (3) of 
them eyewitnesses, which motion the Court sustained and or-
dered the case be set for hearing on January 23rd, Hl45. 
Thereupon all of the witnesses present were duly recognized ~ 
on their own recognizance i:p. the sum of Three Hundred 
($300.00) Dollars upon condition that they and eaoh of them 
· porsop.aijy a.ppear bef 011e this Court to testify in the case of 
the Commonwealth against Cecil Riley ·white upon a oharge 
14 Supreme Court of Appeals of Virginia 
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of murder, and shall not ihence ·depart without the leave of 
the Court, then this recognizance shall be void, or else shall 
remain in full force and effect. 
page 5 ~ .And at another day, to-wit: 23rd day of January, 
1945, an order of court was -entered in. the words 
and ~gures fallowing, to-wit: 
This day came the Attorney for the Commonwealth as well 
as the above named defendant; thereupon being arraigned, 
pleaded not guilty, and. from a list furnished the Sheriff by 
the Clerk of the Court in accordance with the law, a panel of 
twenty jurors, free from exception was completed and from 
the said panel, the defendant by counsel, erased four of the 
said jurors, the Attorney for the Commonwealth erased four 
and the remaining twelve constituted the jury for the trial 
of the case, to-wit: C. D. Ellsworth, J. A. Woodard, S. B. 
Duval, John W. R2aser, David A. Dennis, W. 0. Bright, J. T. 
Duffy, Marvin Cartwrig·ht, J. L. Perry, Herbert Ramsey, 
H. L .. Parsons, and Taylor Carney, who were duly sworn tlw 
truth to speak upon the issue joined and after having fully 
beard the evidence, were adjourned until tomorrow morning 
at ten o'clock. 
page 6 ~ (The defendant was arraig11ed and pleaded not 
guilty.) 
The jury was sworn on its vo-ir dire, and was duly selected 
and sworn. 
. All witnesses were sworn and, on motion of counsel for the 
Commonwealth, were excluded from the courtroom. 
DR. L. C. FEREBEE, 
called as a witness on behalf of the Commoi:iwealtl1, having 
been first duly sworn, testified as follows : 
Examined by Mr. Lynch: 
Q. You are Dr. L. C. Ferebee, Coroner of Nor folk County? 
A. Yes. 
Q. How long have you been Coroner, Docton 
A. Approximately fourteen year·s. 
Q. Dr. Ferebee, were you called to view the body of Rus-
.~ell W. King·, who is alleged to have been killed on the 2nd· 
clay of May of last year? 
• 
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A. Yes. 
page 7 } Q. ·where did you. see the body f 
.A. I saw the body at the James Derry Funeral 
Home in Norfolk. · 
Q . .A.bout what time did you get to the funeral home? 
A. Around nine o'clock. 
Q. In the evening f 
A. Yes. 
Q. Did you perform an autopsy on the body, Doctor? 
..A.. Yes. This man was a white man, male, age thirty-seven, 
married .. I think he was a stevedore by trade. He died at 
approximately seven P. M. The autopsy showed-the body 
was stripped, and he was a large, fat man. The autopsy 
~howed he lrncl been shot four times. Two of those shots went 
in tl1e left shoulder and one through his body downward. Ont1 
of them drilled a perfect hole through his heart and went 
throug·h his lung into the- intestines. . The other one went 
through the left groin on the left side and through the blad-
der into the bowel, and then the fourth one went through the 
front of the right thigh just above the knee. That bullet went 
thl'Oug·h the leg and out. It was a .32 caliber bullet. 
Q. Doctor, the two bullets that you said went in ·the shoul-
der, will you .tell the Court and jury, please, just what part 
of the shoulder, what position in the shoulder, the 
page 8 ~ bullets entered? · 
A. The two bullets that went in the left shoulder · 
went to the edge of the scapula, or what you ,vould call the 
shoulder bone. Thev were about two and a half or three inches 
apart, between tl1e 'spine and that shoulder at the lower edge 
of it. 
Q. '\Vas that in front of the shoulder or back of the shoul-
dert 
A. Back of it. 
Q. What was the course of the bullets that entered the back 
of the shoulder, up or down Y 
A. They were downward. As I stated, they went down-
ward and penetrated the lung and ]1eart and then went on 
down into the other viscera; tl1at is, the intestines, lower part 
of the body. 
Bv a Juror: 
·Q. They went into the shoulder from the back? 
A. They went into the shoulder from the back, rig·ht hete, 
right up in here (indicating). 
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Q. Did all of them. enter from the backf 
A. No. One entered from the side, left groin. That war:; 
shot from the side and went across, cross-ways· of the body, 
and went into the groin approximately right here {indicat-
ing), through the bladder and do,vn into the bowel. The other 
one went through the front of the leg au<l went out. 
page 9 ~ By Mr. Lynch: . · 
Q. vVere there any powder burns anywhere on the 
body, Doctor! · 
· .A.. No, I didn't see any. 
Q, What caused the death of this man f 
.A.. Hemorrhage and shock resulting from a g'Unshot wound 
of the heart and body. 
Q. From the shots that went in the shoulder? 
A. Yes. • Q. Doctor, you stated this was a large man. Have you any 
id~a of about how much he weighed Y 
A, He weigheal probably tw~ hundred and fifty or two hun-
dred !1,nd sixty. 
Q. About what was his height, Doctor t 
A.. About five foot nine. 
Q. About how far would you say the two bullets tbat went 
in the back were from the spine, the cente1· of the back f 
A. The two bullets went between the spine and the shoulder 
. blade bone. That would be just a few inches from the spine. 
0:ne wetlt right out at the shoulder bone and the other over 
tow~:rds the spine. They were app1•oximately two and a half 
or three inches apart. 
Q. Now, the bullet that went in the side of the thigh and 
we:nt through the bladder, what was the course of that lml-
letT 
page 10 ~ A. That was sideways. That bullet went from 
the side because it went across the bodv. 
Q. Did it go straight throug·h or go down ·r • 
.A. It went down. 
Q. Did that bullet strike any bone! 
A. No. Q. it was all in the fleshy part of the body f 
A. Yes. Where I traced it out from the beg·inning- of it, H~ 
far as I could trace it into the bowel, the part that penetrated1 
the bowel was about an inch and a half lower than the en-
trance. 
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Q. And the bullet that went in the right leg above the knee, 
about how far above the knee was it Y 
A. Oh, just three or £our inches. 
Q. Diel that g·o straight through or down, or what was the 
direction of that f· 
A. Well, the exit of the bullet was slightly lower than the 
entrance. · 
Q. That bullet passed through the leg then f 
A. Yes, that went through it. 
Q. Did you find any other injury to this man except the 
four bullet wounds Y 
A. No. 
Q. The injury sustained by this man would produce death 
in just a short time or would a person with that 
• page 11 ~ injury live for some time? 
A. He may live eight or ten minutes. 
Q. I mean just a few minutes. 
A. Yes, because, as I said, there was a hole drilled right 
through his heart. 
CROSS EXAMINATION. 
By :Mr. Gilman: 
Q. Doctor, you spoke of Mr. King's size. Is that just an 
estimate or a guess on your part, or do you know? 
A. I know he was quite a large man. It took four of us, a:U 
we could do, to handle him. 
Q. It took four of you to handle him f 
A. Yes. 
Q. How would he compare in size to the defendant? 
A. Nearly the saµie size. 
Q. About the same size man? 
A. Yes. 
Q. The bullet that went through the leg entered the front? 
A. Yes. 
Q. The bullet that entered the groin· went in from the left 
side, I believe you said? 
A. Yes, the left side and went across the body. 
Q. Will you put your hand on your sboulae1· 
page 12 ~ where the two ·bullets went in the shoulder! I think 
you bad a diagram, didn't you, Doctor, or the Com-
monwealth's Attorney had one, that would indicate to the jury 
the entrance of those·bullets and their course? 
A. Yes. 
18 Su lHeme Court of Appeals of Virginia 
Dr. L. C. Ferebee. 
Mr. Lynch: Do you want me to introduce it? 
Mr. Gilman: Let's see it. 
By 1\fr. Gilman : . 
· Q. You haven't another one of the.se pictures, or whatever 
you call them Y · 
A. No. 
Q. I don't know what the writing is on here and for that 
reason this probably should not go to the jury. Do these two 
red lines indicate the course that the bullets w..ent in the 
shoulder! 
A. Yes. 
Mr. "'Willis: Could we cut the writing off? 
Mr. Gilman: I don't know what it is. 
The Court: Is there any memorandum on it? 
Mr. Gilman : If we· could get rid of the memorandum and 
introduce the diagram, it would be all right. 
page 13 ~ Mr. Lynch: We can cut the explanation off that 
is given on there. · 
By Mr. Gilm.an: 
Q. I show you a diagram of the ribs and the upper part of 
the body, skeleton form, I assume. 
A. Yes. 
Q. Those red lines are drawn by whom Y 
A. By me. 
Q. They show that those two bullets entered where? 
A. Entered the back left shoulder. Instead of g·oing out 
of the body they didn't, but went downward in the body. 
Q. Will you put your finger on your sboulder about where 
it wast 
A. Between the scapula there and the spine, right at tl1t' 
edge of the shoulder bone. 
Q. Is that bone that one there (indicating), the shoulder 
bone? 
A. Yes. 
By· the Court: 
Q. Can't you demonstrate on 1\ir. Gilman better than you 
can yourself? Show the jury exactly the course it took. 
· Mr. Willis: Show on Mr. Gilman. 
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A. On this side right here. These bullets went right in 
liere, along here (indicating). 
By Mr. Gilman: 
l)age 14 r Q. State that in .words so that the stenographer 
can get it. 
A. One bullet-
Q. Put your finger up there and then describe it. 
A. One bullet entered to the right of the scapula edge. Tho 
other bullet was two and a half or three inches from that 
and approximately an inch and a half from the spine in th~ 
shoulder. 
l\fr. Gilman: I introduce this diagram with the red lines 
thereon showing the course of the bullets. 
Note: The paperwas marked ''Defendant's Exhibit No. 1 ''. 
By l\fr. Lynch: 
Q. I show you the other diagram which you made indicat-
ing the position of the other bullets. Did you make thatf . 
A. Yes. We traced that bullet . 
. Q. You traced that bullet? 
A. And the blood stream. From the reading there, the bul-
let went just .as I marked it. 
Note: The paper last above referred to was marked '' Com-
monwealth's Exhibit A". 
page 15 ~ R. L. ROWE, 
called as a witness on behalf of the Commonwealth. 
having been first duly sworn, testified as follows : 
Examined by Mr. Lynch: 
Q. Your name is R. L. Rowe and you are a police officer of 
Norfolk Count~", living in Tanner's Creek District? 
A. Yes, sir. 
Q. Mr. Rowe, were you called in connection with the al-
leged killing of Russell King· on May 2nd of last year? 
.A. Yes, sir. · 
Q. About what time did you receive the call? 
A. ·About :five-twentv in the afternoon. 
Q. Where were you? 
A. At the time I got the call I was home. 
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Q. Upon receipt of the call, where did you go f 
A. Went to a place known as ·Kozy Korner at the crossing 
of the Virginian Railroad tracks and Fairview Boulevard. 
. Q. In Norfolk County1 
A. Y~s, Norfolk County. The Virginian Railroad tracks 
is the dividing line between the City and County. This wa$ 
on the County side. · · · · 
Q. Tell what you found when you got there¥ 
A. On my arrival there I saw a man laying on the ground 
about ten or twelve feet from the front door on the outside. I 
examined the man and I didn't think he was dead at the time, 
so I went in and called the Tanner's Creek ambu-
page 16 ~ lance. Then after I got through calling the am-
bulance I went out and examined the hodv. A 
sailor boy by the name of Skinner, he was rendering first aid. 
I saw from ll1Y examination one bullet hole in the man's right 
groin, up here (indicating). I turned him over, helped tltt• 
sailor turn him, and he had over here (indicating) two bullet 
holes in his back, which is on the lef_t side of the backbone 
and up around the shoulder. One bullet hole was about ap-
proximately two inches away from the backbone to the left, 
and the other one possibly three or three and a half inches: 
so by the time I got through examining the body Mr. White 
came up there. 
Q. Who is Mr. White? 
A. Cecil White. 
Q. The defendant? 
A. Yes, sir. He came up and handed me a pistol ancl a. 
knife and he said that he done it. I told him that he wa~ 
under arrest, and then I got a few names in there and about 
that time the ambulance arrived, and I taken Mr. White iu 
my car and followed the · ambulance to the hospital. On my 
arrival at the hospital, the nurse at the hospital told me that 
the man was dead on arrival. Then I took Mr. ·white from 
the hospital to Portsmouth, and then I asked Mr. White what 
did the fracas start about, and Mr. ·white's reply to that 
question was that he had some tires off a burned automobile. 
Mr. White bad, and that he had promised to sell 
page 17 ~ them to Mr. King and he said an argument started 
over that. So I taken Mr. ·white over to th,"' 
County Jail and placed a murder charge against him there. 
Coming- back to-I went back to this Kozy Korner, from thC' 
jail and secured some names as witnesses. 
Q. Mr. Rowe, who were there besides this sailor who was 
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rendering first aid, Mr. ,vhite, the defendant, and Mr. King, 
the man who was shot! 
A. The man that oper~tes the place by the name of Chris 
Thermides, ·I think is the name, and a man by the name of 
Whitehurst. 
Q. When you fi1,st got there? 
A. Yes, when I first got there. 
Q. Whom did you find t 
A. That is whom I found there that I knew,_g'lancing· around 
in. there at the time. I saw this man Whitehurst there. I 
didn't know who it was, but I have learned since it was Mr. 
Whitehurst, and Chris Thermides, then I learned the names of 
witnesses that brought Mr. King there. 
Q. Don't tell anything you learned. I want to find out who 
was at the place when you arrived. 
A. That is about all I could recall offhand at the time I 
arrived. 
Q. Mr .. Rowe, did you know Mr. King prior to that timeY 
A. No, sir, never knew him. 
Q. How was he dressed on that day! 
page 18 ~ A. He had a khaki pair of pants and his shirt. 
was taken off before I arrived there. 
Q. His shirt was off Y , 
A. Yes. He had a khaki shirt. 
Q. This was in May, in the summer timet 
A. Yes. 
Q. And the weather wil$ warm 1 
A. Yes. 
Q~ I will ask you if this is the gun that Mr. White gave 
you and said was the gun that he killed Mr. King withY 
· A. Yes, ~ir. 
Q. Was it loaded or unloaded 1 
A. Had four empty shells in it and one loaded shell. 
Q. One or two Y 
A. One. 
Q. There are two he11e. 
A. It is a five-shot gun. bn 't it a five-shot gun? 
Q. You are an expert in ballistics. Suppose you open it. I 
don~t wa:p.t to fool with it. 
.A. Yes, sir, it is a five shooting gun. 
Q. Wher~ clid you get the other-.. · 
A. Tliere is only five there altogether. 
Q. Yes, only five, one loaded and four empties? 
22 · Supreme Court of Appeals of Virginia· 
R. L. Rowe. 
A. Yes, sir. This seems to be a different size. Five shells 
is all I have. 
page 19 ~ Q. Is this the knife he gave you, that knife as it 
is now¥ · 
A. Yes. · 
Q. Did you see any injuries of any kind on Mr. White? 
A. Injuries· on Mr. ·white? 
Q. Mr. ·white, the defendant¥" 
A. No, sir. 
Q~ vVas he injured iii any way Y 
A. No, sir. 
Note: The pistol and knife ref erred to were marked '' Com-
monwealth's Exhibit No. B", and '·'Commonwealth's Exhibit 
No. C". . 
By Mr. Lynch: 
Q. Do you know whether or not Mr. ,vhite was employed 
or staying anywhere in the vicinity of where this crime was 
committed? 
A. At that time I could not say, but since then I hav~ 
learned that he worked for the Virginian Railroad in a watch-
box on the corner of Fairview Boulevard and the Virginian 
Railroad. 
Q. The watchbox is about l10w far away? 
A. The watchbox is about four hundred foot. 
Q. You are familiar with the place -referred to as Kozy 
Korner? 
A. Yes, sir. 
page 20 ~ Q. I will ask you whether or not you have seen 
Mr. vVhite in that vicinity_ frequently? 
A. Yes, sir. · 
Q. WJ;ien he was off duty where did he usually stay? 
A. I have seen him inside of the Kozy Korner lots of times. 
Q. About how fai· is it, Mr. Rowe, 0from the front of the 
Kozy Korner over to the east side of Fairview Boulevard, 
which is immediately in front of the Kozy Korner? 
A. Just a double line of tracks there . 
. Q. I said the east side. That would be the side next to tht~ 
.K ozy Korner Y 
A. From the edge. of the street to the entrance? 
Q. From the edge of the street to the entrance, approxi-
mately? 
A. I imagine about twenty-five or thirty foot. 
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Q. And the body was about how far from the door of the 
Kozy Korner? 
A. About ten or twelve foot. 
Q. Which way was the body lying with reference to the 
door or entrance to Kozy Korner; was the head towards the 
door or was the head towards the street, or in what position 
. was it? 
A. T)le body was laying parallel with the street with his 
head towards town. 
page 21 } Q. His head was towards the city side t 
A. Yes. 
Q .. Towards the Virginian Railroad Y 
A. Yes. 
Q. And his feet were towards N orview Y 
A. Yes. 
Q. Of course, you don't know what position the body was -
when it originally fell because when the sailor-when you 
got there the s~ilor was giving him first aid? 
A. Yes, sir. 
CROSS EXAMINATION. 
· By Mr. Gilman: 
Q. Mr. Rowe, you didn't get the call naturally until after 
the shooting 1 
A. No, sir. 
Q. You came from where, what distance! 
A. Came from my home which is about one-eighth of a mile. 
Q. At least a.hundred people had congregated there when 
you got there, hadu 't. they 1 
A. There were right many people there. 
Q. And in answer to Mr. Lynch you only mentioned three 
or four? 
A. That was inside and that I knew outside. 
Q. You didn't mean they were the only ones 
· pag,e 22 ~· there¥ 
. A. You know how it is. When you come upon 
a shooting like that you want to render first aid to the in-
jured or get an ambulance. 
Q.- J understand, but the1~e were more people there than 
you mentioned; in fact, there was a crowd there Y 
A. Yes. 
·Q. You say two bullets were in the hack. You mean in the 
left shoulder, do you not t 
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A. You might say it was the shoulder, but it was very close 
to-the first bullet was close to the backbone. 
Q. Between the shoulder bone and the backbone? 
A. Yes. 
Q. You arrested Mr. -white, and he gave you a knife and 
gun and told you he was the man that did it1 
A. Yes, sir. 
Q. You haven't told everythhlg that Mr. ,¥bite said, have 
you Y. Didn't he tell you the man was after him with a knife! 
A. That is what he said, that the man got after him with 
the knife a.nd threatened him. 
Q. You just forgot to say that. When he told you ·about 
the beginning of the argument, he also told you the man a 1.-
tacked him with a knife, did he not Y 
A. He said he had a knife after him and he said he threat. .. 
ened him with a knife, and he had it in his fingers. 
page 23 ~ That is the exact words he told me. 
By Mr. Lynch : 
Q. The knife was closed, was it? 
A. It-was closed when he gave it to me, yes, sir. 
By Mr. Gilman: 
Q. This sailor you named was Carl Skinner. Have yon 
tried to locate himY 
A. Yes, and the only address he gave me was Barracks 3. 
LEROY C. McF ALLS, 
called as a witness on behalf of the CommQnwealth, having 
been first duly. sworn, testified as follows : 
E~amined by Mr. Lynch: 
Q. Please state your name. 
A. Leroy C. McFalls. 
Q. Where do you live Y 
A. 3006 Nottoway. 
Q. That is in Estabrook? 
A. Yes, sir. 
Q. Where &re you employed -t 
page 24 ~ A. Na val Supply Depot. 
Q, Were you employed there in May of last y~ar ·f 
A. Yes, sir. 
Q. Did you know Mr .. Russell King who was killed on iiay 
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2nd of last year in Norfolk County, there near the Kozy 
Korner! 
A. I know him slightly. 
Q. Were you with him on that date! 
A. Yes, sir. 
Q. Where was he employed at _that time? 
A. He was a stevedore, as far as I know. 
Q. Did you go to this place with him Y 
A. Yes. 
Q. About what time did you go there'? 
A. Somewhere around about five o'clock. 
Q. · Had yQu worked that day 1 
A. No, sir. 
Q. How did you go up there, you and Mr. King·? 
. A. In the car. 
Q. With whom¥ 
A. There was four of us· in the car. 
Q. You, J\fr. King·, and who were the other two t 
A. J olmnie. was one, I think, Johnnie Garrels. The other 
two fellows I didn't know. 
Q. I want you to tell what happened from the time you went 
up to this place with King until he was shot. 
page 25 ~ A. We went in and Mr. White and a couple of· 
· more fellows were sitting over at. a table drinking 
Coca-Colas, and we three or four ,vent over to the bar and 
ordered some beer and ·sit down and was drinking our beer, 
and I was sitting there talking to a fellow when I heard shots 
fired outside and I turned about time to see King falling. 
Q. You were inside of the place, the Kozy Korner·? 
A. Yes; sir. . 
Q. When you heard the shots fired you looked in the direc-
tion of the shots. Did you look through the door or the win-
dow? 
A. Through the window to my left. 
Q. And you saw Mr. 'King falling¥ 
A. Yes, sir. He was almost on the g;round. 
Q. Where was Mr. '\Vhite? 
A. In front of him, or kind of to the side of him in front. 
Q. What was he doing·; what was Mr. ·white doing? 
A. Starting back to the door. 
Q. That is after the shots were overt 
A. Yes, sir. · 
Q. Did you see anything in Mr. White's hand Y 
A. Yes, sir. 
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Q. ·what? 
A. A knife and a revolver. 
page 26 r Q. What happened inside of the place prior to 
the shooting¥ 
A. Well, I just heard some loud talk, not enough to dis-
turb me from taking notice. I was kind of busy talking to 
somebody else and sitting facing the wall from off the stool. 
Q. ·with your back to the doorY 
A. Yes. 
Q. All of the shots were fired befqre you had looked; is 
that righU 
A. Yes, .sir. 
Q. Aud 1\fr. King was on the ground and Mr. White was 
coming in the place with a pistol and knife m· his hand? 
A. Yes, sir. 
CROSS EXAMINATION. 
By 1\Ir. Gilman: . 
Q. Mr. McFalls, you had been with Mr. King sometime on -
this dayf 
A. Yes. I met him around about twelve-thirty at Lerman's 
-place. It is a little confectionery. 
Q. At twelve-thirty that dayY 
A. Yes. · . . 
Q. Had the four of you been together since twelve-thirty 
on this dayY .. 
page 27 ~ A. Yes. 
Q. Just riding around f 
A. No, sir. vVe stayed at the corner until we came out 
there. 
Q. The corner of where 1 
A. Moran and that little street there. 
Q. Didn't you take a blackjack off Mr. King that day? 
A. No, sir, I didn't. 
Q. You didn't see that blackjack! 
A. Yes, sir. · 
Q. And it was the same day he was killed f 
A. Yes. 
Q. And he had a blackjack taken from him¥ 
. A. The-re at Lerman's. He was in Johnnie Garrel's auto-
mobile and a fellow in there that had on a pair of overalls, 
and they told l1im. to come on and take a drin!: 
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Mr. Lynch: "\Ve object to that. If Mr. White was there aiid 
liad any connection with it it would be all right, otherwise, it. is 
not admissible. 
Mr. Gilman: It goes to the question of his reputation. 
The Court: Objection sustained. . . 
Mr. Gilman: I realize that the reputation of the 
JJage 28 ~ deceased is only allowed when the defense is self-
def ense, and this line of testimony may· be some-
what out of order, and if the objection is that the defendant 
hasn't testified, I will have to call this gentleman back to 
· shqw that this man had a reputation for being dangerous and 
was accustomed to carrying blackjacks, knives, etc. . 
The Court: At this time I don't think it is relevant. 
l\f r. Gilman : I will have to call him back, but will ask him 
about these other matters while he is on the stand. 
By Mr. Gilman: 
Q. I believe, in answer to Mr. Lynch's qu~stion, you said 
you didn't see anything at all, you merely heard the shots 
and then looked and saw the deceased falling? 
A. Yes, sir. 0 
Q. Yon wanted to pick up the knife and 1\fr. White picked 
it up? . 
A. Yes, sir, that is right. 
~fr. Lynch: ·what is that, 
Mr. Gilman: He said, "That is right''. 
Mr. Lynch: I want to know exactly what he said. 
l\fr. Gilman: "\Ve will let him answer it again. 
The Witness: Ask the question again. · 
page 29 ~ . Mr. Lynch: I didn't ask the question. 
Mr. Gilman: . Are you making any objection? 
Note: The question and answer were read. 
By Mr. Gilman: 
Q. Where was tlic knife when yon started to pick it up, 
.Mr. McFalls? 
A. Mr. 'White had just picked the knife up and had the 
gun and knife in his hand coming from in front of King to-
wards the door when he entered the door. 
· Q. When you saw him raising up with the knife, where 
did he raise up from with referenc.e to King'.s body? 
A. From King's hand. 
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Q. From King's hand he raised up with the knife in his 
hand? 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Lynch: . 
Q. I ask you if you didn't state a minute ago that when 
you lQoked out the door, sitting on this stool, and heard shots, 
you saw Mr. White, ihe defendant, coming towards tl1e door 
with the gun and knife in his hand Y • 
A. No, sir. I was on the stool turned aroimd 
page 30 ~ when I saw the man fall. I got up and went to the 
door and wbe11 I started out of the door I got 
~ome one or two steps and Mr. ,\"bite walked over and got 
this knife, and had a revolver in one hand. I said, "Give 
me the knife,'' · and he said, ''No, I will keep that for the 
law when they come.'' That is what h~ said. He come in 
the place. 
Q. You had forg·otten that on your direct examination. 
. . 
Mr. Gilman: It is the Commonwealth's witness. 
Mr. Lynch : I am taken by surpris.e. 
Mr. Gilman: Haven't you talked with your own ,,Titness 
and taken a statement from him 7 
Mr .. Lynch: Not a statement, but I liave talked with him: 
Mr. Gilman: Unless this witness has made some contra-
dictory statements to him he is not taken by surprise because 
there is nothing to be surprised about. 
By a Juror: 
Q. Was the knife open f 
A. (No respom,e). 
By Mr. Lynch: . 
Q. The knife was open, I suppose 1 
A. Yes. 
Q. Mr. White closed it, did l1e? 
page 31 ~ A. I don't know who closed it. 
Q. You live about how far from Kozy Korner?· 
A. About five blocks. 
Q. And you visit there very frequently, don't you f 
A. Maybe once a month or twice a month. 
Q. You know Mr. Thermides who runs tbe placef 
A. Yes. 
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A. Yes, ~ir. 
John Garrels. 
JOHN GARRELS, 
called as a witness on behalf of the Commonwealth, having 
been first duly sworn, testified as follows: 
Examined by Mr. Lynch: 
Q: Please state your name. 
A. John Garrels. . 
Q. Where do you live? 
A. 325 Sewells Point Road. 
Q. Talk loud so the gentlemen back l1ere can henr you. 
,Vhere do you live? 
A. 325 Sewells Point Road. 
page 32 ~ Q. ..Where are· you employed? 
A. At the Southern Stevedoring Company. 
Q. Did you know :Mr. King who was kil1ed on the 2nd day 
of last May? · · 
A. Yes, sir. 
Q. Where did he work t . 
A. He worked for the Southern Stevedoring, the Old Do-
minion, and was a regular longshoreman. He worked all over 
the waterfront. 
Q. ,v ere you with him on the afternoon-
.A. Yes, sir. 
Q. Prior to bis being killed Y 
A. 'Yes, sir. 
Q. I want you to ten exactly what happened when you 
and he and some others went to the Kozv Korner that after-
noon in May. · 
A. Well, · we had stopped in there to get beer. They or-
dered four beers. I sit in there and drank the beer up and 
went outside with Mr. Ishford. 
Q. Yon had finished your beer Y 
A. Yes, sir. 
Q. Whose car did you g·o out there in 1 
A. Mr. l\foFalls '. 
Q. When you went out, what did you do? 
A. Sat in the car. 
page· 33 ~ Q. Who else was in the car? 
A. Ralph Ishf ord. 
Q. Tell us what you know and saw. 
A. We was waiting for ]\fr. King to come out. He was 
sitting there talking, Ralph and .myself, and l\foFalls and 
30 _Supreme Court of Appeals of Virginia 
,John Garrels. 
King was still in the place. We was waiting for them. As 
we were talking· I heard a shot and happened to turn around 
and said, "Somebody is trying to shoot some fire crackers," 
and as I looked around I seen Russell come out of the door 
and Mr. White following him. 
Q. All right, sir. 
:A.. I heard two or three more shots and I still thought it 
was firecrackers. I said, '' Ralph, they are going· outside. 
Get;out of the car," and so when· I did I seen Mr. King lying 
on his face. 
Q. He was on his face? 
A. Yes, sir. · 
Q. Was your car stopped in a position that you could look 
out the door and see that? 
A. Yes, sir, about as far as from here to the Judge. 
Q. Tell the jury what you saw. You saw :Mr. King- come 
out of the door, a11d what else did you see?. 
A.. I seen him come out of the door and heard a shot that 
I thought somebody was trying to slioot firecrackers at 
him. 
page 34 ~ ·Q. You, were bow close to him T 
A. From here to the J udg-e. 
Q. Did you see Mr. White? · 
A. Yes. 
Q. What-was he doing?. 
A. He was standing in the doorway. 
Q. WhaU 
A. He was standing in the doorway at the time I looked 
around. 
Q. What was he doing? 
A. He had run Mr. King out.~ and he had a pistol in his 
liand and was shooting. 
By Mr. Gilman: 
. Q. You didn't see that part of iU 
A. No, sir, I didn't see it. 
]\fr. Gilman: I move that it be sh'icken out. 
The· Court: If he didn't see it, let it be stricken from the 
record. 
Bv Mr. Lynch: 
·Q. When you saw Mr. King come out of the door and saw 
Mr. White standing in the door, what was Mr. White doing·? 
A. Shooting. I thought it was a Fourth of .July pistol. 
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Q. Did you see this instrument in bis hand (indicating)! 
. A. Yes, sir. 
page 35 ~ Q. You thought it was a Fourth of July pistolt 
A. Yes. 
Q. When Mr. King came out of the door, I wili" ask you 
whether or not he ever turned around to face the dooi· or did 
he continue away from the door 7 
A. Well, he wa·s running out of the place. 
Q. Did Mr. King· lmve anyt]1ing in his hand 7 
A. I didn't see it. 
Q. Did you see a knife there anywhere t 
~- Mr. White picked up a knife. 
Q. WhereY 
A. Lying close to his hand. 
Q. Was it open or closed 7 · 
A. It was open. 
Q. The lmife was open? 
A. Yes, sir. 
Q. He picked it up near Mr. Kh;ig's body! 
A. Yes, sir. 
Q. Did Mr. King ever. turn around after he left the door 
and was running away? 
A. No, sir. 
CROSS EXAMINATION. · 
By Mr. Gilman: · ·· · . 
Q. The car was parked with its back to the door, was it 
not? 
page 36 ~ A. Side. 
Q. Side? 
A. Yes. 
Q. I understood you to say, and if I am mistaken you may 
- correct me, that you know nothing of what went on at" the 
beginning, and not until after the first shot was fired, and-
that is what attracted your attentjon? 
A. Yes. I seen Mr. King come out and I thought he was 
coming out to the car,, and heard a shot ancl looked again. . 
Q. You don't know what Kin~; did to White or White did 
to King until after the first shot? 
A~ No. 
Q. You saw Mr. ·white pick up a knife that was open near 
King's hand Y · 
A. Yes. 
• 
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RE-DIRECT. EXAMINA.TION. 
~y Mr. Lynch: 
Q. I will ask you whether or not any of those shots were 
fired after '.Mr. King fell on his face? 
A. Yes, sir. 
Q. How many, do you knowf 
A. I will say three anyway. 
Q. And that was after he felU 
A. Yes, sir. 
page 37 ~ By Mr. Gilman : 
Q. I understand you to say he was prone on the 
ground with his face clown? 
A. Yes. 
Q. And there were additional shots fired Y 
A. Yes, sir. 
By Mr. Lynch: . 
Q. Did you see anybody else come out of the door ahead 
of Mr. King! 
A. No, sir, I didn't. 
Q. Did you see King come out of the door Y 
A. I saw him at a glance come out, und I thought he was 
coming around to get in the car. . 
Q. Had any shots been fired before he got out of the door Y 
A. I heard a shot and turned around, and he was coming 
down ~e steps. 
RE-CROSS EXAMIN1i.TI0N. 
By Mr. Gilman: 
Q. They came out of the door together tusseling, dicln 't 
theyY 
A. WhaU 
Q. They came out of the door tm;seling togethed 
A. No, I didn't see any tusseling. 
page 38 } Q. Yon didn't see that? 
A. No. 
Q. How long had you been with Mr. King 011 this clayf 
A. I will sav about two or three hours. 
Q. Were you with him when the blackjack was taken from 
him Y Don't answer it until it is ruled 011 • 
• 
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Mr. Lynch: If your Honor please, .you l1ave ruled that 
that is not- admissible. 
Mr. Gilman: I told him not to answer it until it was ruled· 
on. 
The Court: Expunge the blackjack from the record. 
Mr. Gilman: We can take that up when we get to it. 
The Court: It is not admissible at this time. 
By Mr. Gilman: . 
Q. You and Mr. King worfted at the same place? 
A. Not exactly. I worked for the Southern Stevedoring 
Company. 
Q. Both in the same business Y 
A. Yes. Q. Stevedores? 
A. Yes. 
Q. The four of you walked in there and ordered 
page 39 ~ beer- and Mr. White was sitting .-over at a table 
with some friends drinking Coe.a-Cola., was he not? 
A. Yes, sir. 
RALPH ISHFORD, 
called as a witness on behalf of the Commonwealth, having 
been first duly sworn., testified as follows : ,. 
Examined by Mr. Ly11ch: 
Q. Please state your name. 
A. Ralph Ishford. 
Q. ·where do you live, Mr. Ishford i · 
A. Milner Hotel. 
Q. That is in NorfolkT 
A. Yes, sir. 
Q. Where are you employed? 
A. Army Base. · 
Q. "'\",\T ere you with Mt. King on the afternoon of May 2nd 
prior to his being killed Y 
A. Yes, sir. · 
Q. Did you go there wit.h him that afternoon? 
A. Yes, sir. I wns in the car. with him. 
:f)age 40 ~ Q. Tell us what ·happened after you got there, 
Mr. Ishford? , 
A. I really can't tell :vou too much about it because I fell 
asleep in the car when they got out. I stayed in the ~ar. 
Q. You didn't go inf 
A. No, sir. 
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Q. Had you been drinking? 
A. I think we had one drink. 
Q. You don't. know anything about it f 
A. No, sir. 
Q. Did you find out that Mr. King, who went there with 
you, was injured that afternoon T 
A. Oh, yes. 
Q. What? 
A. Yes~ sir. . 
Q. How did you find that outY 
A. When the men came out to the car and said Mr. King 
had been shot. 
Q. Had been shot in the place? 
A. He didn't say. He just said he had been shot. · 
Q. You didn't see Mr. King at all aft~r he was shot? 
A. No, sir. 
· CROSS EXAMIN"ATION. 
page 41 ~ By Mr. Gilman: 
Q. Yon say tlrn four of you had been together 
sometime that day! 
A. The four? 
·Q. You, Mr. King, Mr. ·McFalls, and Mr. Garrels came up 
there together 7 
A. I think there were five of us in the car, if I remember 
correctly. . 
Q. Four so far_ have been mentioned. ·where had the four 
or five been previous to stopping at the Kozy Korner, riding 
around! 
A. We were at a place on Moran A.venue. They said they 
wanted something to drink, and we got in this car and went 
out to this place, wherever it is. I had never been out there 
before. 
Q. They went in and got beer and you didn't? 
A. No, sir, I didn't get out of the car. 
WALTER SNO\VDEN, 
. called as a witness on behalf of the Commonwealth, having 
been first c1uly sworn, testified as follows: 
page 42 ~ Examined by Mr. Willis : 
· Q. What is your nameY 
A. ·w alter· Snowden. 
Q. How old are you, Mr. Snowden? 
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A. Thirty-five. 
Q. ,vhere do you work f 
A. Royal Silver Manufacturing Company. 
Q. How long have you worked there? 
A .. Five years this coming March. 
Q. Do you know Mr. Cecil White? 
A. Only when I see llim; that is all 
Q. Did you know Mr. Russell King! 
A. No, sir. 
Q. Where you work,, is that close to the place .known as 
Kozy Korner 'I • 
A. Rig·ht. across the street from it. 
Q. Were you in the Kozy Korner or anywhere in that 
neighborhood when this shooting· took place in which a man 
named King was killed last May 1 
.A. I went over there to get supper and the shooting was 
~oing on. I come out of the back. I didn't see the shoot-
mg. 
A. Juror: ·we can't hear him, Mr. Lynch. 
Mr. Lynch: They say they can't hear you Mr. Snowden. · 
The Witness : I say I clidn 't see the shooting 
page 43 } going on. 
By Mr. Willis: 
Q. Were you inside of the place be.fore the shooting or 
afterwards T 
A. Before the shooting: 
Q. You were inside the place before the shooting? 
A. Yes. · 
Q. Where were you when the shooting· took place? 
A. Going out of the back door when I heard the gun fire. 
Q. Did you see anything that took place bP,tween this man 
who was killed and ]\fr. Cecil ,,rhite inside of that Kozy 
Korner before the shooting took place! 
A. I was over there at Chris' and be, was making me a 
lmrbecue sandwich and I heard somebody say, '' Get out of 
here," and I looked around and seen Popeye, and I got. up 
out of the seat. and started out cu the door, and Cecil put 
l1is l1and on his breast and give him a little shove and he fell 
down and his head hit the door. 
Q. Whose head bit the doorf 
A.. King's. 
Q. Mr. White gave him a sbove in hi8 breast? 
A. A. little shove in his breast with his hand. 
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Walter 8'1iowden. 
Q. Did he shove him towards the doorY 
page 44 ~ A. King was turning around, and so he got up 
out of his seat and King walked out and didn't 
say a word. 
Q. What did White do then Y 
A.· Come b~ck and leaned up against the table where he 
was sitting at a couple of seconds. 
Q. WhaU. 
A. Come back and leaned up ngainst the table where he was 
sitting at. 
Q. He didn't follow :M:1·. King out at that tim~°l 
A: No, sir. 
Q. Did you see :!\-fr. ·wbite lca\Te the Kozy Korner, the in-
side of it? 
A. I saw him when he started towards the door. 
Q. When he started towards the .door, where was Mr. King 
then, Popeye! 
A. On the outside. 
Q. How long was that before the shootingf 
A. About a couple of seconds. 
Q. Did Mr. White have a gun in his hand then t 
A. He had one in his hand when he got up at the table. 
Q. Did you see where be got that gun 1 
A. No, sir, I didn't. 
Q. Who was at the table with him T .. 
A. I don't know. 
Q. Do you know whether it was a man, woman, or who f 
A. I would not want to sav because I didn't no-
page 45 ~ tice. · · · 
Q: ·when you saw him get up nt the tnble with 
the gun in his hand, where was King then, outside, or not Y 
A. Looking around the glass. 
Q. What did :Mr. White do when he got up at the table 
with the gun in his hand T 
A. Went walking towards the door ·1rnd that is when I went 
out the back door. 
Q. Is that the same door King· went out? 
A. Yes., sir. · 
Q, When he went tow~ds the front door with the gun in 
his hand you went out the back door? 
A. Yes, sir, because I didn't want to·see nothing. 
Q. Where were you when the shooting took place? 
A. On the way to the plant where I work. 
Q. You had gotten 01.1t of the place 1 
A. Yes0 sir. 
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Q. Leaving there l 
A. Yes. 
Walter Snowde-n. 
Q. Did you get your sandwich! 
A. No, not then. I come hack later on and got that. -
Q. This man who ran the place, while you were in there 
where was he 1 
A. He was making a sandwich. 
Q. Was he over at the table where Mr. White was at all 7 
. .A. No, behind the cohnter right opposite the 
page 46 ~ side of the building. · 
"White? 
Q. Opposite the side of the building from Mr. 
A. Yes. 
Q. At the time you were in there did you· ever see him go 
over to where Mr. White was at alU 
A. No, sir. ,vhen I left there he was behind the counter. 
Q. You didn't see who Mr. White got the gun from? 
A. No, sir. 
Q. Had yQu heard any argument between l\Ir. King and Mr. 
White before that? 
.A. Not a word. 
Q. When Mr. ·white shoved Mr. King out of the door, were 
they arguing then! 
A. I didn't say l1e shoved him out of the door. 
Q. You say he shoved him towards tl1e door? 
A. He llit the floor and got up and walked out. 
Q. Did he say anything to King then? 
A. Not a word. 
Q. Did you say he told him to '' Get out of here,'' or some-
thing like that Y . 
A. Mr. White told him to get out, and just as Mr. White 
told him that he got up and wa]ked on out. 
Q. I noticed you called Mr. King "Popeye." Did you know 
him before thaU 
page 47 ~ A. No, sir, just heard them call him that in 
there that day. That was the first day I had ever 
seen him in my life. 
CROSS EXAMINATION. 
By Mr. Gilman: 
· Q. Who was calling him Popeye Y 
A. The crowd that was in there, these boys there. 
Q. The crew that came _in with llim ! 
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· Walter Snowden. 
" A. No~ sir, the ones that }mowed him. 
Q. Were you tllere when Popeye and his force came in and 
ordered beer? 
A. No. 
Q. You were -only there a moment or two? 
A. Yes, sir, two or three seconds in there and went right 
back out. 
Q. Did you see l\fr. White there in the booth drinking Coca-
Cola with friends, a lady T 
A. Yes, sir, sitting· there in the booth. I don't know 
whether they were ladies or what they were. 
Q. You don't know wl1nt happened when these other people 
came in and ordered beer T 
A. No. 
Q. You were not there? 
A. No. 
Q. You don't know what happened on the out-
page 48 ~ side? 
A. No. 
By a Juror: 
Q. What is the size of this. room? I am trying to get a 
picture of it. How large is it T Is it as large as this room Y 
A. No, sir, it is not as wide as this room. I would say it is 
about from here that way (indicating). 
Q. Just a narrow place? 
A. Yes., sir. 
Q. Did you hear the gun fireT 
A. I was on the way back to the plant where I worked at. 
Q. Was it fired in succession oi· was there a miss Y Did 
it ·fire once and then three more times or all four times in 
succession? 
A. I don't remember. 
By Mr. Gilman: 
Q. Was it one series of firing? 
A. It was all right together. I heard the firing and I didn't 
pay much attention. · 
Q. You didn't hear any more firing· after the first firing1 
A. No. 
A Juror: Could I ask l1im one question? 
The (fourt : Yes. 
____,. 
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C?,inton White. 
page 49 } By a Juror:, · 
Q. You say the place you work was across the 
road in front of the Kozy Inn? 
A. On the back of it I went out the back. It is just .on 
the back of the street. 
CLINTON "WHITE, 
called as a witness on behalf of the ·commonwealth, having 
been first duly sworn, testified ns follows: 
Examined by Mr. Willis : 
Q. ·what is your name, please? 
A. Clinton White. 
Q. Take your hand down so that the gentlemen can under-
stand you. How old are you? 
A. Thirty-four. 
Q. Where do you work? 
A. Royal Silver Manufacturing Company. 
Q. How long have you worked there? 
A. Four years this past August. 
Q. Do you know Cecil ,vhite and Mr. Russell King? 
A. No, I don't. 
page 50} Q. "\Vere you a1~ywhere in the neighborhood of 
the Kozv Korner in Norfolk Countv when this 
shooting took place) .. 
A. Yes., sir. 
Q. In May of last year, when Mr. Russell King was killed? 
A. Yes., sir. 
Q. Where were you at the time of the shooting? 
A. I was going across the corner to catch a street car to 
go home. 
Q. Where did you catch the street car there with reference 
to the Kozy Korner? · 
A. Right in front of the door across tl1e street. 
Q. Tell these gentlemen what you saw? 
A. I was going across the street to catch a street car and 
I saw Mr. King come out of the door. 
Q. Come out of which door 7 -
A. The Kozy Korner door. 
Q. The door of the Kozy Kor1ier ¥ 
A. That is right; and Mr. Wl1ite rig-ht behind him. By the 
time :Mr. King· got on the ground ]\fr. White shot at him, right 
at him, twice, and hit him once and missed him once, and hit 
him in the back of tl1e right leg. ]\fr~ King fell face down 
and ]\fr. White goes up there and gets to the side of him _and 
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Cli-nton White. 
shoots him twice over in the back shqulder, and reaches over 
and takes a knife out of his hand. About that time a sailor 
.· comes up and asks him what was the trouble, and 
page 51} Mr. White said he shot him. Mr. "'White goes right 
back in the store. Thev turn him over and cut his 
necktie off. "' 
By a Juror: 
Q. Who cut his necktie offY 
A. Some of the men around there. I don't know wl10 it 
was. He takes his shirt off and turns him back over and 
splits the pants leg open to see where he was shot at. He 
was shot once in the ·back of the leg ancl twice in the back of 
the shoulder. 
BY. Mr. Willis : Q. How close· were you to Mr. King when l\fr. ·white was 
shooting him Y 
A. Twenty or twenty-five foot. 
Q. Was it daytime T 
A. Yes, around fi."9'e-thirty, maybe about twenty-five min-
utes to six, something like that. 
Q. Did you see Mr. King when he came out of the door? 
A. Yes., sir. 
Q. How far was lie ahead of Mr. White when he came out? 
A. Mr. White was rig·ht behind him. 
Q.· Coming out behind llimf 
A. That is right. 
Q. Was Mr. King going towards Mr. "'White or going away 
from Mr. White Y 
A. · Going away from bim. 
page 52 ~ Q. In what dire~tion was Ur. King going·! 
A. He just come out of the door and got ready 
to make-a turn to the left when he shot him. 
Q~ Did you at any time see Mr. King make any effort to 
cut him with the knife! 
A. No, s.ir. . 
Q. Did you see Mr. King· at any time go towards !fr. 
White! .. 
A. No, sir. · · 
Q. You say he sI10t him one time in the leg and he fell 1 
A. Yes., sir. 
Q. How did he fall, on l1is back, or on hjs face, or side¥ 
A. He fell right face down. 
Q. What did Mr. White do then? 
/ 
Cecil Riley White v. Commonwealth of Virginia 41 
Clinton JiJThite. 
A. He walked up and got to the side of him and shot him 
tW;ice more in his left shoulder. . 
Q. You mean to tell the jury he walked up to King-
. 
. Mr. Gilman: I object to his leading and repeating the 
answers. 
The Court: Objection sustained~ 
By Mr. Willis: .. 
Q. He s}Jot him twice in the back, you say? 
A. Yes., sir. ·., · 
Q. While be was lyirig on the ground Y 
page 53 ~ A: Yes, sir, face down. 
Mr. Gilman: I object ·to his leading and continuing to 
repeat. 
The Court : Don't repeat the answers of the witness. 
Mr. Willis: I think that is pretty well coverea: 
By Mr. Willis: . . 
Q. Have you any interest at all in this case 7 
A. Wbat is that? . . . . 
Q. Have you any interest in this case? 
A. Not a bit. 
Q. For either party t 
A. No, sir. 
Q. How long have you worked for the Royal Silver? 
A. Four years last. August. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. I understood you to say that the defendant, Mr. White, 
shot Mr. King twice and the first time he missed him T 
A. I don't know whether he missed him the· first time or 
the second 'time. One or the other wns a miss. 
Q. And the. other time it went through the back of .his 
. . · leg? 
page 54 ~ A. The back of the leg. . 
· . . . Q. Is thnt what you tell the jury, that he was 
shot through the back of the leg? 
A. Yes, in the back of the leg. It didu 't get clean through. 
Q. It didn't get through?. 
A, No, sir. 
Q. He only had three wounds? 
42 
A. Yes. 
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R. E. Bnnn. 
- Q. He was lying flat down on his face when the other two 
shots were fired? 
A. That is right. 
R. E. BUNN, 
called as a witness on behalf of _the Commonwealth, having 
been first duly sworn, testified as follows: 
Examined by Mr. "Willis: 
Q. What is your name? 
A. R. E. Bunn. 
Q. Where do you work? 
· A. Longshoreman. 
page. 55 ~ Q. Did you know Popeye King·, or R.ussell King? 
A. About a vear. 
Q. What is that? " 
A. Just about a year. 
Q. You knew him about a year before lie was killed Y 
A. Yes, sir. 
Q .. Do you know Cecil W'hiteY 
A. I had known bim about six months. 
Q. Where do you live? 
A. ijroad Creek Village. 
Q. How long have you lived out there Y 
A. I have been out there about eight months. 
Q. What did you say your business was Y 
A. Longshoreman. 
Q. Had you worked with Russell King· before he was 
killed Y 
A. I may have worked one or two nighfa:;. I could not say. 
Q. Were you anywhere in the neighborhood of Kozy Kor-
ner when this shooting took place., killing 1 
A. Yes, sir. 
Q. Where were you Y 
A. Sitting in the car. 
Q. ,Where? 
· A. In the car. 
page 56 ~ Q. Who was in the car with you at the timei 
A. Ralph Ishford and ,J olmnie Garrels. 
Q. What part of the car were you in? 
A. The right-hand front seat. 
Q. In the driver's seat or the other part? 
A. On .the right-11and side. That would not be unde~ the 
driver's ·seat. 
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Q. You were on the right-hand side T 
A. Right. 
Q. vVas that the side that was nearest to Kozy Korner or 
away from Kozy Korner? 
A. Nearest to Kozy Korner. 
Q. Had you been inside of the place that nighU 
A. Yes, sir. . 
Q. Did you go there with Mr. King, also Mr. Ishford and 
Mr. McFalls? 
·A.Yes. 
Q. Who else was in the party! 
A. Johnnie ·Garrels. 
Q. Do you know anything about what took place on the 
inside before the shooting? 
A. No, sir. 
Q. Tell these gentlemen just what you saw and what you 
know about-it in your own words, your own way! 
A. We rode out there and I got out and we went 
page 57 } into the place and ordered five bottles of beer and 
the rest of the crowd come in, and I walked back 
there and asked Cecil when was the last time he saw Johnnie 
vV ard, and I drank the beer and walked out and got in the 
car, and Ishford ]md g·otten in the car, and I got in and 
Johnnie Garrels was sitting there. That is after we drank 
the beer. All at once Johnnie looked back and said, "Damn 
if they haven't shot Russell,'' Popeye, we call him. By the 
time I stuck my head out he shot three more times. I got 
out of the car and walked back there, and walked back to the 
· car, and said to Ishforcl, "Damn if they haven't killed him." 
I said, ''This is no J)lace for us. Let's go.,'' and we left. 
Q. You didn't see all the shots fired? 
A. No, sir. 
Q. Did you see any of the shots fired f 
A. Saw the last three. 
Q. WbatY 
A. Saw three of them. 
Q. Where was King when he shot him tl1e last time Y 
A. He fell back of the car. That is where be was. 
Q. What? . 
A. Back of the car. Right at .fl1e back. Cecil was standing 
in the door. 
Q. vVho was standing in the door? 
A. Cecil ,vhite. 
page 58 ~ Q .. Standing in the door; How far from King 
was he when he was shooting·? . 
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Charlie Batemmz. 
A. About the distance from me to you. 
Mr. Gilman: How far is that, for the record f 
Mr. Lynch: Ten feet. 
Mr._ Gilman: Ten feet? It is the longest ten feet I ever 
saw. It is· nearer fifteen feet. What would you say is the 
distance, your Honor, fo1· the purpose of the record f 
The Court: I should say about ten feet. 
By J\fr. Willis : 
Q. Did you see King when he fell t 
A~ No, sir. 
CROSS EXAMINATION~ 
By Mr. Gilman: , . : , . , 
Q. How far was tl1e car parked from the door, would you 
sayf 
A. How farf 
Q~ Yes. . : , , . 
A. Well, it was about three steps froni the door, or four 
steps. . 
Q. Ten or twelve feet. , 
A. It could,not have been: ten feet from the door. 
· · Q. You, say l\fr. "\fhite, the defendant, W8$ 
page 59 } standing in. the door shooting and he never left the 
door until after the shooting was overt 
A. Never left the door until after the shooting? I didn't 
stay there to see whether he left. . : .. . 
Q. When the las~ three shots were fired you say 'White was 
standing in the door shooting! 
A. Yes, sir~ - . 
Q. That fa.what you sayf 
A~ Yes, sir. 
. CHARLIE BATEMAN, 
called as, a witness on behalf· of the Oom:moinvealth, having 
been first duly sworn., testified as follows: 
Examined by 1.\fr. Lynch: 
Q. What is your name? 
A. Charlie Bateman. 
Q. Charlie ·Bateman f 
A. Yes~ sir. -
Q. I called Walter Bateman. "\Vere you out at Kozy Kor-
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Oha1·lie Bateman. 
ner. the night that Mr. ·white shot Mr. King¥ 
page 60 ~ A. Yes . 
. Q. Where were you? 
A. In the store after a snndwicl1. I work out there. Q. SirY . 
A. I work at the Royal Silver Manufacturing Company. 
Q. The Royal Silver l\fanufact.uring: Company is just back 
of the Kozv Korner? 
A. Yes., sir. . 
Q. How long had you been in there before the trouble 
started? 
A. Just about two or th~ee minutes. 
Q. Tell us what you saw and what you know about it, 
please. . 
A. Chris was behind the counter making me a sandwich 
and they were over to the table. 
Q. Whot 
A. Cecil and this other fellow. 
Q. Kingi 
A. Yes. They were over at the table and all I know is he 
just jumped up and said, ''If you don't get out of here I am 
going to kill you. '' 
Q. ,vho said thaU 
A. Cecil; and the fellow started out and Cecil said, "I said 
J am going to kill you and I will do it," and they went out 
tbP- door and I went out the door. I didn't want. to · 
page 61 ~ see it. . . 
Q .. Did you see anythinir in White's hands at 
that time? 
A. No. I didn't pay any attention to that. 
Q. After you heard White say that and King went out and 
White went to the door, I will ask you whether or not you 
heard any shots fired. · 
-A. Yes, sir. 
Q. How many did you bear Y 
A. I don't _know exactly, but three or four, something like 
that, I guess. 
Q. When the shots were fired, where were you 1 
A. I ~was going out the back door. 
Q. Did you get your sandwich? 
A. I went back in afterwards. 
Q. I mean at that timeY 
A. No, sir; I didn't ~;et it. 
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OharUe Bateman,. 
Q. Where was he Y 
A. Back behind the counter making me a sandwich. 
Q. At the time you saw King going out and White going 
to the door, where was Thermidest· . 
A. He was behind the counter making a sandwich. 
Q. Did he at any time come out to where White and King 
were while you were there 7 · 
page 62 ~ A. Not while I was in there. 
Q. And had you observed any disorder.~ dis-
burbance of any kind prior to tl1e time you heard White say 
what you have told the juryY 
A. No. . 
Q. Why did you go out 1 
A. Because I dicln 't want to see it when .he went to the door 
. with the gun in his hand. 
Q. You-didn't want to see it? 
A. No. 
Q. And you went out? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. How long had you been in there Y 
A. Just about two or three minutes, 'something like that, 
just walked in. 
Q. \Vere you there when Mr. King and these other friends 
of bis came in after beer? 
A. No, I wasn't in there then. I just went in after a sand-
wich. They were in there when I went in. 
Q. Mr. White was sitting at a booth with a lady and some 
other people drinking a Coca-Cola, a_nd King was at White's 
booth; is that right? 
page 63 ~ A. I won't- sav. 
Q. I understood you to say he was over at the , 
booth? 
A. He was over at the booth, yes. They were all over 
there ; I don't know exactly who. -
Q. Yon don't know why he g·ot over there, or bow? 
A. No. 
Q. You don't know what happened then f 
A. No. 
Q. And you don't know w]1at happened outsideY 
A. No ; just heard. the shot. · 
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Everett F. WJ1itehurst. 
By a Juror: 
Q. Was there one shot and then three in succession, or 
were all four in succession, or not? 
A. (No response). 
By Mr. Lynch: o 
Q. Can you answer the question? I will ask you whether 
or not there was one shot and then an interval and three 
other shots, or were they all together, or can you answer 
the question? 
A. I think there was a slight slacking up in there. 
Q. There was an interval between the first shot and the 
other shots? 
A. I th~k so, yes. 
By ]\fr.. Gilman: 
Q. The first shot was fired a1;1d then there was 
page 64 } an interval, and then there were .three right to-
gether f 
A.. Yes, sir. 
l\ir. Lynch: That is the case, if your Honor please. 
EVERETT F. WHITEHURST., . 
called as a witness on behalf of the defendant, having been 
:first duly sworn, testified as follows: 
Examined by Mr. Gilman: 
Q. State your name, please, Mr. WhitehursU 
A. Everett F. Whitehurst. 
Q. Where do you live f 
A. 301 Third Street, Portsmouth. 
Q. Where are you employed! 
A. Calagari, Painters and Decorators. 
Q. ,v ere you at the Kozy Korner on this eve-
·page 65 } ning when there was some difficulty between Mr. 
White and Mr. King f 
A. Yes, sir. 
Q. ,Vhat time did you get there, about what time? 
A. I don't know exactly tlw time. It was in the after-
noon. 
Q. VI ere you there bcf ore King and his friends came in! 
A. Yes, sir. 
Q. Where were you? 
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A. Sitting in the booth. 
Q~ .fo a booth with whomf , 
A. ,vhen we went in, my girl friend and I went in at .first 
and sit down in a booth. · 
Q What is her name 1 
.A. Mae Turner. @ • 
Q. You and your girl friend, Miss Turner, sat down at a 
booth! 
.A. Yes. 
Q. ""\\7hat were you drinking·f 
A. A bottle of beer. 
q. Did yon see Mr. ·white come inf 
A. He came in, yes, sir. 
Q. Talk so all of these gentlemen can hear you. 
A. Yes. 
Q. Turn your head towards them. Did you know l\Ir. 
Whitef 
page 66 } A. Yes, .sir. 
Q. When he came in, what did J1e ·dot 
A .. He came over and sit down in the booth with ns. 
Q. You, Miss -Turner, and Mr. White we1~e sitting at the 
boothi 
A. Yes, sir. 
Q. Then what happenedf 
A. I got up and went out to the rest room and when I got 
back this fellow Garrels was standing up at the bar:, ancf'he 
called me over and asked me.-
Mr. Lynch: Don't say anything about what lic asked you_, 
please. . · · 
By Mr. Gilman: 
Q. Jle made a statement. to you, did l1eY 
A. Yes, sir. 
Q. Was it concerning Mr. 'Whitef 
A. That is rig·ht. 
Q. Was Mr. King in there then Y 
.A. Yes, sir. 
Q. And Mr. White was there! 
A. Yes, sir .. 
Mr. Gilman: Does your Honor rule that is inadmissible, 
all the parties being present Y 
Mr. Lynch: Here is a conversation between some other 
Cec~l Eil~Y White v. Cowm91\W~f:llt4 oi Virginin 4{) 
~verl;tt /?.. Whitehftr-st. 
i11qjvid.1-1a.l ~ml th~s witness! 
page 67 ~ 1\fr. Gilman : I have no idea wba t he is going 
tg 13!lY· 
Mr. Lynch: I don't either. 
Mr, Gilman J If it wa13 a d.iS.parag!ing remai'k abcmt Mr. 
White leading up to this difficulty, I think it is admissibl~~ 
Mr~ Lnich? O:n th~ p~rt Qf s9m~ oth~r person f 
)fr. Gilman, A. friend of Kj:ng'a~ 
The Court: ObjeGtlm,1 ~ll~tai11ed. 
Mr. Gilman : Excepti.on. 
By Mr. Gilman: 
Q. What happened after GarrQls mp.d(:} this remarli: to you 
about WhiteY 
A. He and the fellows there, three or four of them.r l q.on 't 
know exactly how many, they went out and stopped at the 
car out there, and I saw some of them get in the car. · 
Q. Continue. 
A. Then this fell ow Garrels come back in and called Whl.te. 
Uy the Qqurt ~ 
Q. Are you talking about Garrels or the man who got 
killed? 
1\. Garrels~ 
:ay l\JJr. Gilmall) 
· Q .. All right. 
page 68 ~ A. ·white got yp irnd went to the front of the 
place and talked to Garrels and this {~llow Garrels 
went o-qt~icle., ill!Q Wllit~ cam~ b~Qk nnd sit down in th~ boQth 
and then this Fellow Kil}g QQIU~S in. · 
Q. That is aft~r On:Llvel§ tttlkeq to ·white and went 01,1tside, 
King came back again Y 
A. Ye~, sir. 
Q. All right. 
A. And cursed Cecil. 
Q. Did what? 
A.! :a~ cup~~d l\{r. W"llit~~ 
Q! Wliere w1;t1:1 Mr. ,"i\71\it~ ·wh~;n I~h1g ~am.~ ba~k. int 
A. Sitting in the booth with us. 
Q. What did King say to him! 
A. He mrrsad, hiµi! 
Q. What did he say? 
A! Called him a no.,goocl so:n-of-:-a,,bitQ}l~ 
Q. Up to that point, when King called ·white a no-good 
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son-of-a-bitch., had White done anything in the world to King? 
A. Not that I saw. 
Q. After King called White a no-good son-of-a-bitch, what 
happened? 
A. White got up and pushed him towards the front of the 
door. 
Q. ,vhat did he say, if ·anything, to White? 
page 69 ~ A. I don't know. They were scuffling on the 
floor, and that is w11en I left. 
By a Juror: 
Q. They were scuffling in the floor f 
A. Right at the front doo·r. · 
Q. Scuffling right at the front door? 
A. Yes. · 
By Mr. Gilman: 
Q. Were they together at the front door? 
A. Yes. 
Q. ·w11en King called him a no-good son-of-a-bitch, was 
Mr. White sitting at the booth with you and your lady friend? 
A. Yes. 1 
Q. Then what happened? 
· A. I-don't know what I1appenecl. 1 went out the door. I 
left there, and I heard a shot and I went up about two blocks 
up the street and come back and this fell ow was on the 
ground. 
Q. You saw the scuffling· at the front door? 
A. Yes, sir. 
Q. When King came over to the booth did White ask him 
to go away or say anything to him Y 
A. I wasn't in there then. I understand he-
Mr. Lynch: Don't tell what you understand, but what you 
know yourself. 
page 70 ~ By Mr. Gilman: 
Q. When you were in there and King· was there 
and White was there, what did White say to him about trouble, 
or anything at all? · 
Mr. Lynch : He just said he didn't say anything. 
A. When this fell ow King· comes in cursing Cecil, Cecil 
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said, "I told you to leave me alone'', and that is when he 
pushed him towards the front to this front door. 
By Mr. Gilman! 
Q. White told King to leave him alone 1 
A. Yes, sir. 
Q. And that is about all you know! 
A. That is all I know, yes, sir. 
CROSS EXAMINATION. 
By Mr. Lynch: 
Q. Mr. Whitehurst, which hand did Mr. White have this 
gun in when he followed Mr. King out to the door Y 
A.. I didn't see the gun. 
Q. You didn't see the gun t 
A. No. 
Q. Where were you when the shots were fired f 
.A. I was leaving out of the side door. 
Q. Why? 
page 71 } A. When the argument started there I didn't 
want to stay around there. 
Q. Where was the young lady Y 
A. I was in there with my girl friend. 
Q. Where was she¥ 
A. She was with me. 
Q. And went out with you? 
A. Went out with me. 
Q. Out which door f 
A. On the side. 
Q. How far had you g~tten before you heard the shots 
fired f 
A. Just as we got outside of the door. 
Q. Just as you got outside of the door? 
A. Yes. 
Q. These are small qu~rters, the place is a small placet 
A. Yes. 
Q. Would you say that by the time you took two or three 
steps you heard the shots fired 1 
A. 011, it was more than that. I was on one side of this door 
and walking across to the other side. · 
Q. Did Mr. White have time to g·o on out of the sto1·e and 
come back in before the shooting took place¥ 
A. I wouldn't say that. I guess he would. 
Supre~~ Gomt of A.ppijaJ& Qf Vir-gmi~ 
}Pver~U 1!'" Whitel1,itrst! 
Q! Wh,tY 
pag·e 72 } A~ l g1.1~s~ lw would~ .. _ 
Q. And where was he when you last saw him? 
A. Up near the counter to the door. 
Q. Doing -what Y 
A. Scuffling in front. 
Q. Wasn't Mr. White Dll~hing1 I{.ip.g· out of the dQo:rf 
A. I saw him pushing thi~ f ellQW out t9wai;d.s th~ door and 
- · they were scuffling, and that is all I saw. 
Q. You testi1ied at th~ 'l1riA,i ,J-qstiQ~ (JQ11rt in this case? 
A. Yes. 
Q. I will ask you if you didn't-say Mr. W"}1jt~ got up and 
s~id, ~~You get awa:Y {rmn m~, 1(3&V~ m~ tlloue. l dpn 't want 
to.have a:qyth.i:qg to do wit~ yoµ", ttlld p1,1ah~d him out qf the 
door? 
A. He may have said that. 
Q. I am asking you if you didn't say tlmt at the Trh\l Jus 
tice Court? 
A. I probably did. 
· Q. WhaU 
.A.. 1 doµ't ~now wll~ther l 4W, or not~ 
Q. I will ask you if YOU: were. not.· a~ked whe.tb~r he pushed 
King· out of the door with 4is l~ft lHlnil, i.rnd if you didn't sn.v 
yes Y Didn't you te~tµy at t~e Tr-ittl J-q~tice Oourt tb~t ,vhite 
pushed King out with his left hand Y 
page 73 ~ A. That is right. 
Q. What did he h&ve i:p his righ,t b~nd when he 
pushed him out with his left hand Y 
A. I don't know. I didn't see anytpjng i:q hi~ hinid. 
Q. You didn't see the gun? . 
A, I ce11t~ii:nly diq.n 't, 
Q. You were ·sitting at the booth with him Y 
A. I didn't see th~ g1=1n o:r knife~ 
Q. You didn't see imything? 
A. No, I didn't. 
· · g~ :Po yc;n;i know wlv~t reip&1:k Mr. King passed to !fr. 
WliiteY . 
.A.! l jµ,st tqJd. YAll what h~ said.·· 
Q. I will ask you if, at the ~inne tim~ when you testified in 
thif:1 ca1:1e, you did;n 't s~y thi~, ~ f He passed . some remark. to 
Mr. White. I don't kilgw jl.lst wh{lt it was". Now you sav 
ha c.µr~ed him ~~d c~ne~ hµn ll no-g90.d son-of-a-bitch. ~ 
A. I may have ~mid SQ:piethil\g Uk~ this. I don't know. 
Q. That was ~ faw clays ftfter this thing happened. Your 
memory would be better then than now Y . 
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A. Could you remember things like that T I am u_p here to 
tell the truth. I am not here to help 01· hurt anybody. That 
is what I am telling., the truth. 
Q .. I think that is all anybody wants you to do, but I wanted 
to refresh your memory. I ask you if you remem-
page 74 ~ ber what Mr. King said to him today, when, on tho 
8th of ]\fay, which was six days after the shooting, 
you said you didn't remember. 
Mr. Gilman: In fairness to the witness, there may have 
other remarks. Which one do you have reference to f 
By Mr. Lynch: 
Q. Is that all Mr. King said to Mr. White? 
A. That is all I heard him say. . 
Q. And on the 8th of May you didn't remember what that 
was? 
A. I wasn't in there when he first come to-the booth.. I told 
you I was outside. 
Q. I am talking about the tune you were in there.· I asked 
you this question: '' What was the last thing you saw King 
and White doing but before the shooting·¥ What was going 
on then f '' 
A. They were scuffling on the floor in front of . the· place. 
by the front door. 
· Q. And. th() ~hots were fired as you went out of the side 
door? 
A. Yes. 
By Mr. Gilman: . 
Q. You were summoned by the Commonwea1th here~ were 
you, 1\fr. Whitehurst f 
A. Yes. 
page 75 ~ Q. How many· doors are in that place t 
A. Three. 
Q. One in the back and one in front and .one on the Etide Y -
A. One on each side and one in the front. 
Q. Were they inside of the building scuffling or on the out-
side of the building on the ground f 
A. ·when I saw them they were inside. 
Q. When you saw them T 
A. Yes. I left there then. 
Q. They were in the building scu"ffling 1 
A. Yes, at the fr,ont of the place. 
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Q. It has got four doors instead of three Y 
A. Three leads outside of the building. 
MISS MAE TURNER, 
called as a witness on behalf of the defendant, having been 
first duly sworn, _testified as follows: · 
Examined by Mr. Gilman: 
. Q. Your name is Mae Turner Y 
A. That is right. 
Q. Where do you live, Miss Turner Y 
page 76 ~ A. I live in Portsmouth now. 
Q. Last May, when there _was some difficulty sit 
the Kozy Korner, were you there 1 
A. Yes, sir. 
Q. You went there with whom? 
A . . Mr. Whitehurst. 
Q. Talk a little louder so all of these gentlemen can hear 
you. Have you any idea about what time you got there? 
A. I imagine it must have been around four-thirty. . 
Q. When you went to the Kozy Korner accompanied by Mr. 
Whitehurst, what did you do when you we.nt inside? 
A. We sat down at a booth and ordered a bottle of beer, 
and Mr. Whitehurst and I were only in there just a few min-
utes when Mr. White came in. He was with a sailor. He 
sat down to the table with us and ordered us beers and Coca-
Cola for himself. 
Q. Coca-Cola for himself? 
A. Yes, sir, that is right. We were there only a little while 
and some ·strange fellows came in. I had never seen them 
before, and one I found out later was Mr. King. Mr. King 
came over to the table and called Mr. White-started an ar-
gument and called· him a son-of-a-bitch. 
Q. Up to that time had Mr. White said anything to Mr. 
King? . 
A. No. He was talking to us, and talking as he 
page 77 ~ always tloes to people, I guess. He asked this Mr. 
King to go away and leave him alone, that he 
wanted nothing to do with him. He went away and came 
back later on and called him the· same name, and Mr. White 
asked him to leave him alone. The last time he came back he 
called hilll the name again, and it seems he wanted to start 
an argument, or something. I didn't know what it was all 
about. Cecil got up and pushed him away, and then I left. 
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That is all I know. Mr. White was with us. He wasn't both-
ering him at all. . 
Q. You don't know what happened on the outside Y 
A. No, sir, I don't. 
CROSS EXAMINATION. 
By Mr. Willis: 
Q. You were there with Mr. "\Vhitehurst, were you 7 
A. Yes, sir. . 
Q. Mr. Whitehurst was your escort, was he? 
A. Yes. 
Q. He didn't leave the place and leave you in there, did her 
A. I think he did get up one time and went outside. 
Q. I mean you all went out just before the shooting? 
A.. We went out before the shooting, yes. 
Q. Did you see Mr. White shove Mr. King out of the front. 
door? 
}lage 78 ~ A. I saw him when he shoved at the door. That 
is when I left, yes. 
Q. Did Mr. White go·out of the. door behind him! 
A. As far as I know, I don't know. I could not tell yon. I 
saw him when he shoved. 
Q. Did you see anything to k~ep Mr. White from remaining 
in there when he shoved him out of the door f Was there 
anything to keep Mr. White from staying inside when Mr. 
King was outside? 
A. I could not tell you. 
Q. You did see Mr. White shove Mr. King out the door! 
A.. I saw him ·shove him towards the door. 
Q. I have reference to the front door. That is the door in 
front of which the shooting took place; is that right! 
A.. Yes, sir. 
Q. At that time you diem 't see any gun in Mr. White's 
lmnd, did you f 
A. No. 
Q. When you saw Mr. White shove Mr. King out the front 
door, where were you f · 
A. I was still in the booth. 
Q. ·where was Mr. Whitehurst? 
A. I guess he was in the booth with me. I don't k-now. 
There was a bit of excitement there. . 
Q. How many beers had you all had Y 
page 79 } A. I had had two.; that is all. 
Q. TwoT 
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A. Yes. I· ·was on my way home from work. I just lived 
around the corner. 
Q. You went aut the back .d.001·, you and Mr. WbitehursH 
A. Yes. I said to him, "Let's go. I don't want to hear 
any argument"''. We b~th left at the same time. 
Q. He didn't go out ahead ·of you, did he? 
A. We were both moving around about the same time. · 
Q. WheF~ was Mr. ·whltehurst at that time? 
A. He was with me. 
Q. I mean M'r. Whitef 
A. I guess they were scuffling, he and Mr. King. I don't 
· know. 
Q. You didn't see them scuffling! 
A .. No. I saw them going towards the door and that is the 
last I saw of it. 
Q. Bo the last thing you saw is when Mr. White shoved 
Mr. King out the door? 
A. Mr. White got up from the booth &nd shoved him. when 
he called him the name, shoved him towards the door. That 
is all I saw. I don't know any more. 
· Q. ¥on didn't see Mr. King have hold of Mr. White, did 
you? 
A. I didn't see anything like that. 
page 80 ~ Q. Did you see any knife in Mr. King's hand at 
that tiw.eY 
A. No. 
Q. Did you see any pistol in Mr. White's hand? 
A. No .. 
Q. While you were sitting at the booth did you see Mr. 
White snatali a pistol out of the pocket of tlds man who runs 
the place, Mr. Thermjdes? 
A. No, I didn't. 
Q. Who waited on you at the booth Y 
A. I think Pop-I think the owner. 
Q. The owner 1 
A. Yes. 
Q. They call him what f 
A. I call him "Pop". 
Q. While you were sitting there with l\tir. ·white and Mr. 
Whit.ehm,st, did Pop come over to wait on you t 
A. I think when we went in there Mr. vV11itehurst got up 
one time tt:nd got the first beer, and I think Pop brought the 
second beer-no, I think Mr. White brought the beer over 
to us and a Coca-Cola. He is the one that brought it. ' 
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Q. From the time Mr. White came in he was sitting in the· 
booth with you all 7 
A. Yes, sir. 
Q. Until he had ttouble with King? 
page 81 } A. Yes. 
Q. During all of that time did you see Mr. White . 
reach over and take a pistol out of Pop's pocket, the proprie-
tor's pocket Y 
A. No, I didn't. 
Q. These shots were fired just as you went out the back 
door? 
A. No.. I was on my way home when I heard the shots fired. 
Q. How far· from the place were you Y 
A. I guess about a block, or not quite a block. 
Q. Was Mr. Whitehurst with you? 
A. Yes, sir. 
Q. Mr. Whitehurst was about a block or' a block and a half 
awayY 
A. I will say it was in that block from Pop's place beyond 
the Kozy Korner. It was all through excitement. 
Q. Just about a block awayT 
A. Yes. 
Q. Were you running? 
A. I don't know . whether I was, or not. 
By the Court : 
Q. What was it, just a grand rush for the doors.Y 
A. When I sa~ the argument I just got excited. 
. Q. Did all of them :rush outdoors Y 
page 82 } A. I could not tell you what the rest did. 
By Mr. Willis: 
Q. Did somebody go out the back door ahead of you or . 
behind youj 
A. I don't know. 
Q. _You do know you were about a block away when you 
heard the shots fited and Mt. Whitehurst was with you Y 
A. l was on my way home. 
Q. Were you walking or riding! 
A. I •was walking·. 
Q. Where do you live 1 
A. I lived at that time on Virginia Avenue. 
Q. Is that off the Boulevard 01· is it back towards the 
Royal Silver T 
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A. It is going towards the B_oulevard. 
Q. Is it back towards the Royal Silver? Where is t.he Royal 
Silver? 
A. I don't know where that is. 
Q. ·whaU 
A, I don't know where that is. 
Q. It is behind the Kozy Korner place, but you don't know 
where it isY 
A. No. 
Q. How far is that back door from the booth you were sit-
ting in1 
page 83 ~ A. Jesus, I don't know. 
Q. What? 
A. I don't know~ 
Q. Did you see any licks passed between King and White? 
A. No. 
Q. While you were in the store? 
A. No. Mr. White didn't want anything to do with him. 
He tried to make him go away and leave him alone. 
Q. ·when he pushed King was his face to him or back to 
him? 
A. You mean when he pushed King Y _ 
Q. Tell the jury whether you saw him push King out the 
front door? 
A. I saw him when he pushed him towards the door. 
Q. Was that right at the front door! · 
A. No. We were at the booth. 
Q. I.mean was King.at the front door when he pushed bimY 
A. No. He was standing opposite Mr. White. 
Q. Did he push him in the back or chest Y 
A. Mr. White was facing us and Mr. King was standing 
right by the table. · 
Q. Did you ever see Mr. King make any effort to hit Mr. 
White? 
A. No. He just called him names. · Mr. ,vhite 
pag·e 84 ~ tried to make him leave him alone. .. 
Q. They went on out the front door then f 
A. No. They were not at the door, but at the table Mr. 
White was sitting at. 
Q. Do you know where Mr. Whitehurst was when Mr. King 
was pushing him out the front door Y 
A. No. I don't know whether he was sitting there or had 
g·one outside. I know we were all sitth~g at the booth laugh-
hig and talking and Mr. King caused the disturbance. 
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Q. You don't know whether Mr. King went out the· front 
cloor first or Mr. ·white went out first¥. 
A. No. . . 
Q. Were you frightened and running away, anything like 
thatt · 
A. When I saw Mr.-when Mr. King kept calling Mr. 
·white thos·e names and Mr. White got up and· pushed him like 
he did, I thought there was going to be an arg·ument or some-
thing and I just didn't want to stay there. 
By Mr. Gi~n: 
Q. I believe you said that at the time you were on your 
way home from work? 
.A. Yes. · 
Q . .At that time you lived just around the corner from the 
Kozy Korner? 
.A. Yes, on Virginia Avenue. 
Jlage 85 ~ By Mr. Willis: . 
Q. What do you mean by around the corner, how 
many blocks from there? 
A. From the Kozy Korner, I guess about three blocks. 
Q. You would not call that around the corner. It is three 
blocks away frnm the Kozy Korner! 
A. Yes. 
. CHRIS THERMIDES, . 
called as a witness on behalf of the defendant, having been 
first duly sworn, testified as follows: 
Examined by Mr. Gilman: 
Q. State your name, 1\fr. Thermides. 
A.. Chris Thermides. . 
Q. You own and operate the Kozy Korner f 
A. Yes, sir. 
Q. That is located where t 
A. 3100 Fairview Boulevard. 
Q. In Norfolk County, out in Fairmount Park? 
A. Yes, sir. 
. Q. ·what sort of place do you run there; what 
page 86 ~ do you do, Mr. Thermides? 
A. It is a restaurant, and beer, and soft drinks, 
and candies. 
Q. Cigarettes, cigars, etc.? 
'60 
A. Yes .. 
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Q. How long have you been running this place of business 
and operating there Y 
A. For the la~t three years. · 
Q. And yo~ are still running the place 1 
A. Yes .. 
Q. On this evening in May when there was some dif .ficulty 
between Mr. King and Mr. White, will you turn to the jury 
and tell them just ,vhat you saw of the difficulty, the troubler 
A. In the afternoon a lady and man were sitting in the 
place and Mr. White and a saBor came in the store. The lady 
and the othet man invited Mr. White and the sailor to come 
with them in the booth there and to have a. drink with them. 
Mr. White accepted, and went over where they were sitting , 
in the booth, and she got a bottle of beer and :M:r. ·white got 
· a bottle of Coca-Cola. They was there, the four people, talk-
ing together.. In about fifteen or twenty minutes, I don't know 
exactly how many minutes passed, a fellow walks in the store 
by hin:iself and asked me if I have got any beer for sale in the 
place, and I said yes. He said, '' Do you mind giving me five 
. bottles of beer?'' and I said yes. I got five bottles 
page 87 } and got a paper bag to put thetn in the bag. He 
said, "No, don't pttt them in the bag. Open them 
up". I looked outside and saw a car that was there with 
people inside. He went to tµe door and called them people to 
come in, which they did. They _sit o~ the stools, not in the 
booths, but at the counter, and the o_ther three people on the 
other end. At the same time a fellow walked inside and I 
saw him look around and over at the booth where M:r. White 
and the other people were sitting there, and when the other 
people come inside I saw them all put their eyes right on that 
booth. 
Q. On what booth? . . 
A. Where Mr. White and the other parties were sittin~ 
in it. T~ere was no other people there at _that time any-
how. They came there and they was looking all around like 
that (indicating). I didn't like the way they acted. The fel-
low that was sitting on the last stool at the counter, I knew, it 
was one person I knew, and I went to him and said, "Red, I 
don't like the way-
Mt. Lynch: We object to statements m·ade by. this witness. 
He doesn't even know the name of the man. 
The c·ourt: Objection sustained. 
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Th~ Witness : l knew the face. 
By 1\fr. Gilman: 
Q. It was one of the five men T 
_ page 88 ~ A. Yes, sir. 
,Q. The conve1sa,t.i@ yo:u had, I believe yo1,1 said, . 
was prompted by the way things looked T 
.A. Yes. · 
Q. After y.01.1 ha.d .a ieonv:ara~tio~ with one of the five, what 
happen~di · · 
A. I ~aw ·t."he .fat man, King, that went to the ·booth where 
Mr. ·white was seated. What he told him I don't kno:w. I 
didn't hear it because I was behind my counter. 
·Q. Had White ~f\id anything in the world to King or any 
o.f :them up to that time, -when King went over .to the bootht 
A. No, sir. White was with the other party who invited 
him in the booth. 
Q. When King went to the ho.0th .in which Mr. ~White was 
sitting with his friends, what happenedY , 
A. I ;bear W·hite -t~ll him .something .. What White told 
him and what King told him then, I .did_n't hear anything. I 
saw the .other man -gp &way from -there for awhile, and I saw 
him go -back again. 
Q. That is KingY 
A. Yes. 
Q. Then what ha.pp~ned Y 
A. He told him something agai:p, and. then he Jef t again and 
came to the counter, and the ,ruiin ·that :was ajtting ·at the 
counter wanted to find out wbat it was all about. 
page 89 ~ Q. All right. 
A. And then I heard King say, '' I don't scared 
of the son-of-a-bitch. I will get him." 
By a Juror: 
·Q. 'Said whatt 
A. "I don't scared of the son-of-a-bitch. I will get him." 
Who he had reference to, J don't know ,any.thhig aba°"t it: 
Q. Were you still behind the bar? · 
A. Yes. 
By ¥1\ Gilman : 
Q. King said that to one of his friends f 
.A. :Yes~ 
Q. Tha.t he was not afraid of ·that son;-of-:a-bitc;b ~nd he 
would ·do whaU 
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A. He was going to get him. 
Q. King made that stateiµent just after leaving the booth 
that White was in Y · 
A. Yes, sir. 
Q. Then what happened 7 · 
A. The other people got up and walked outside in the car. 
Q. All right. 
A. After they went outside I went to clean my tables, the 
bottles from the tables. In the meantime, other 
page DO ~ people had walked in and ordered some soft· drinks 
and beer, and I went to clean the bottles from the 
table. · 
Q. All right. 
A. White got up from the booth, and a fellow was sitting 
about two or three feet from the door and says, '' Cecil, I waut 
to talk to you". · 
Q. That was King? 
A. No, sir, another fellow. 
Q. One of the crowd f 
A. Yes, sir. He. say, "Cecil, I want to talk to you''. 
Q. All right ; go ahead. 
A. When I was bending myself in the booth there to pick 
up my bottles, Cecil grabbed my pistol from my pocket in the 
back. I was near. the doorway. 
Q: He took the pistol out of your pocket Y 
A. Yes, sir. I had it in my hip pocket. 
Q. Where did you bave it f 
A. In my pocket in the back. 
Q. Is that your pistol there? 
A. Yes, sir. 
By a Juror: 
Q. Is that while' he was talking to the other man? 
A. The time I was trying to clean the booth he was talking 
to another party, not the same man, King, but another 
· party. 
page 91 ~ Q. At the same time f 
A. :A.t the same time I was doing like that (in~ 
dicating), Cecil was like that (indicating), talking to the other· 
man, and he had his side like that (indicating), and when I was 
like that Cecil got my pistol and I turned back. When I had 
the bottles like that (indicating) in my hand, I turned back 
and he grabbed my pistol, and I saw King come from the 
outside and. open the front door with a knife in his left hand, 
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and Cecil at the same time grabbed the man from his shoul-
ders and told the man, '' I told you to go ahead and leave me 
alone, that I have nothing to do with you''. The other man 
said, ''I am going to get you", while Cecil was holding him 
like that and pushed him at the same time to the door. . He 
pushed him out and they went outside. 
Q. Did he have the gun in his hand when he went. ouU 
A: I was so excited I could not tell you. 
Q. That was after he snatched the gun from ,you Y 
A. Yes, sir. 
Bv Mr. Gilman: 
., Q. One man was inside talking to Cecil f 
A. -Yes. 
lVIr. Lynch! We object to leading the witness. 
Mr. Gilman : All right. 
By Mr. Gilman: 
page 92 ~ Q. You say at that time is when Cecil took your 
gun? 
A. Yes. , 
Q. What was King doing at that time? 
A. King was outside and he. come in, opened the screen 
door, with a knife hi his hand. 
Q. Which hand did he have it int 
A. Left hand. 
Q. Then what happened? 
A. Cecil went there and got him like that _(indicating), 
grabbed him around the arms and shoulders, an4 said, '' ¥an, 
I have got nothing to clo with you. Leave me alone." 
Q. All right. 
A. They both went outside scrapping. 
Q. Both w l1at? 
A. Pushing one another and went outside. 
Q. Pushing one another? 
A. Yes, sir. Cecil pushed him outside and so they both 
started scuffling. 
Q. Then what happened f . 
A. At the same time I walked .behind my counter and stood 
behind my counter, and in front of the counter is a window, 
and so the window faces outside. I was behind my counter 
at that time. I see Cecil shoot at his feet twice. 
Q. What? · 
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A. I saw him shoot at his feet twice, two times. 
page 93 ~ ·Q. What was King doing then i 
A. King turned around then like that and was 
keeping on coming to him with the knife · he had, and the 
third shot was shot over here, and at t'he same time then I 
left there and went to the -telephone myself and called up 
the Oounty Police Station but I could not get no answer, and 
I called·'the City Police Station in ·Norfolk and they called up 
the County Officers ·a,nd sent them over. 
Q. What was King doing when White shot him f 
A. After that I didn't went outside.· 
Q. I didn't say afterwards, hut at the time White shot, .. 
what was King doing! 
A. I haven't been outside at all. 
Q. Could you see him Y 
A. From the window there, he walked a little distance. How 
far he walked, I didn't go outside to ·see. 
Q. Was he facing King· or King facing ·white when he shot 
down at the ground Y 
A. They were :facing ·each other. 
Q. What, if anything, did ~ing have in his hand .at that 
time? 
A. He had the knife. 
!Q. When "Wliite shot :first once :or twice -towards the ground, 
did King · stop or· keep advancing Y · 
A. He kept advancing. · 
Q. Then the other shots followed f. 
page 94 ~ A. The other shot went over l1ere {indicating). 
When I seen him with the ·knife like that, King was 
cn~ing '.like that, 'and I see :him shoot; .and I called the police 
officers. 
Q. Did you see the knife after that? 
A. Yes, sir, I saw 'it ·when Mr. White brought it in the 
store and laid it on the counter aµcl said, '' Chris-
Mr. Lynch: Don't state that. 
By a Juror:. 
Q. Was he going towards Mr. White·or coming to him when 
he 1Was :shot:'Y 
A. He ·was ·comiug to Mr. White. 
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CROSS EXAMINATION. 
By Mr. Lynch: 
Q. Can you explain to the jury how he was sbot in the back, 
the last two shots, if he was coming to him t 
.A.. I haven't been outside. I went back there and called 
the policemen. What happened after that,. I di.dn 't see noth-
ing about the outside. 
Q. You told the jury that when Mr. White fired the last 
two shots :Mr. King was coming towards him with the knifeY 
A. The last third shot. 
Q. The last third shot? 
.A.. Yes. 
page 95 ~ Q. How many shots did you hear him fire Y 
A. I went back to call the police officers. 
Q. How many shots did you hear fired 1 
.A.. I didn't hear more than four or three. 
Q. Two were shot in the ground¥ 
A. On the feet, yes, on the ground. 
Q. Could you tell the jury how ]\fr. King was struck in the 
hip or leg if Mr. White was shooting in the ground f 
A. I didn't go outside. I didn't ask no questions. 
Q. You don't know what happened outside? 
A. No. I told you what I seen was through my window. 
Q. Whose tables were you cleaning at the_ time Mr. White 
took your gun from you f - . 
A. In the meantime people was· inside from the factory 
and they asked me for hot dogs and hamburg·ers, some· of 
them right there. 
Q. The people who were in there when Mr. White came in 
were Mr. Whitehurst and Mrs. Mae Turner? 
A. That is right. 
Q. And you had served them with beer? 
A. Yes. 
Q. Before Mr. White came in Y 
A. Yes, three bottles of beer and one bottle of Coca-Cola . 
to Mr. White; two bottles of beer to Mr. Whitehurst and the 
lady with him, and then lVIr. White came in and got 
page 96 ~ a bottle of beer for the sailor. 
Q. They were sitting· at this table? 
A. When Mr. King· and his party came in, Mr. Whitehurst 
invited them to the table. 
Q. Did Mr. White ever talk to you about any-
A. No. 
66 Su11r:eme Court of Appeals of Virginia 
Chris Thermides. 
Q. Difficulty he had had with Mr. King¥ 
A. No. 
Q. He is in your place every day, isn't he Y 
A. He is a customer. 
Q. He helps you- serve at times there when you are rushed Y 
A. No, not up to that time that man never helped me. He 
comes down there as anybody else, customers, ancl if I am 
busy and they want to help me out they do. 
A. Yes. 
Q. He is a wa tcl1man out there close to your place Y 
Q. And when he is off duty he spends a lot of time in your 
place? 
A. That is rig·]1t. He is a customer. 
Q. You and he are very friendly Y 
A. I am friendly with everybody,, and I am friendly with 
him and I am friendly with you. 
Q. Were you cleaning up the booth where Mr. Whitehurst 
and 1\iiss Turner liad been drinking beer at the 
page 97 ~ time Mr. ·white took your pistol Y. 
A. At the time I went to clean the booth, the 
tables, is the time the people went outside, and there was that 
man sitting by the first table that called Cecil and said, 
'' Cecil, I want to ta]k to you.'' 
Q. You can say yes or no. 
A. Yes. 
Q. After Mr. King anq. Mr. White had had some words, 
Mr. King went ouU 
A. That is right. 
Q. Had Mr. ·white pushed him out? 
'. A. Mr. White pusl1ed him out. 
· Q. Mr. Whitehurst and :Mrs. Turner got up and left, didn't 
they? 
A. I didn't pay any attention to what time they left, but 
I think they left before this difficulty outside. 
Q. They left before Mr. King came in? 
A. A couple of them left because I know--I was busy try-
ing to do my work and I didn't pay much attention to them. 
Q. Mr. Whitehurst and Mrs. Turner had left and you went 
over to the booth where tl1ey and Mr: ·white had been sitting· 
to get the- bottles, etc., that they had used, and it was before 
Mr. White took your gun? 
A. No, sir. Mr. Wbite took my g·un when I was turning 
whe~ I picked the bottles up and turned rig-ht back 
page 98 ~ to go back to the counter, nnd Mr. King was com-
ing from the outside in, and opening· the screen 
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door, and that is the time tl1is man grabbed the pistol, when 
I was going back. · · 
Q. Mr. Whitehurst and Mrs .. Turner had gone then Y 
A. That is right. They had gone awhile down there. 
N ecessatily I can't remember because I was so busy and I 
didn't pay much attention to who was inside. Right now 
if you ask me I don't remember how many people came ther.e. 
Q. Mr. White knew you had the gun hid on you, didn't he? 
A. I don't know. 
Q. What? 
A. I don't know. 
Q. Do you mean you walk around in your plnce of business 
with a gun sticking out of your pocketf . 
A. I got it for my protection because a fellow threatened 
me, threatened my life, and I reported it to the Police Station 
and got a warrant for him. · 
Q. You carry it around so everybody can see it f · . 
A. No, I don't carry it so anybody can see it, and I don't 
know if anybody knew I had the g1.m in my possession. 
Q. When working in this beer parlor that you operate, do 
you wear a white coat 1 
· A. Yes, sir. 
Q. Or apron! 
page 99 } A. Yes, sir. . 
Q. Tied around your waist? 
A. Yes. 
Q. If your apron was tied around your waist, it would hide 
the hip pocket? 
A. It is supposed to be ]1idden. 
Q. Did you unbutton your apron and let Mr. ,vhite take 
the gun out of your pocket¥ 
A. ·when Mr. White was there, when I bent myself over 
like that to get the bottles, the coat was short and it throwed 
up. 
Q. What about the apron f You said you had on an apron Y 
A. I don't always tie it tight to my waist. 
Q. That would cover youi· hip pocket! 
A. ·when it comes around to your waist like that, and you 
bend down like tlw.t (indicating·), it would show. 
Q. If you were bending towards the floor it would show 
your pocket? · 
A. Yes, sir. 
Q. When ].\fr. ,vhite and this man had words there he came 
around and y~:m gave him the gun? · 
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A. No, sir .. 
Q. Mr. White could not have g·otten the gun ont of your 
pocket under those conditions! · 
page 100 ~ A. He got it out of my pocket. 
Q. Mr. White got the gun~ ·what did you say 
¥1·. King did then 1 
A. At the same time he grabbed the gnu I turned myself 
and I saw Mr. ,vhite-°Nir. King walk in the op~n screen door 
with his knife in his left hand. l\fr. "\Yhite went there and 
grabbed hiri1 by the shoulders by the door and told the man, 
''I tell you.I ain't got notl1ing- to do with you. Leave me 
alone,'' and they both went outside scuffling. 
Q .. At that time did you see Mr. King make any effort to 
do anything to Mr. White? 
A. He told him he was going to get him, with the knife in 
bis hand .. 
Q. Did you hear l\fr. King say anything! 
A. King said he is a no-good son-of-a-bitch: but I didn't 
. know who he had reference to. 
Q. Do you remember testifying in this case on May 8th 
when it was heard in the Trial Justice Court¥ 
Mr. Gilman: He testified as your witness. 
By Mr. Lynch: 
Q. I ask you if. I didn't ask you this question: '' Did you 
see any effort on the part of King to cut "\Yhi te or clo any-
thing to him with the knffef '' 
A. Not inside the store. 
Q. And your answer was, '' He pusl1ecl him out.'' 
page 101 } "(Q.) He bad the knife in llis hand? 
(A.) Yes. . 
( Q.) Did you see him make any effort to cut him f 
(A.) No, sir. At the same time I heard White tel1 the 
man, 'I ain't got nothing· to do with you,' and pushed him 
out of the door and, 'Leave me alone.' 
( Q.) Pushed him ouU 
(A.) Pushed l1im o~t and wa~ed beI1ind him." 
Then the Court asked you : 
'' ( Q.) Did King go off after he pnsl1ecl him, or did he come 
back! 
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And your answer was? 
'' (A.) No, sir., he gone off at the same time Cecil walked 
behind him.'' 
I ask you if you didn't testify to that in the Trial Justice 
Court. : 
A. You didn't let me finish that day because you said the 
case would be put in the higher court. 
Q. I ask you if you didn't answer the questions as I read 
them there T . • 
A. They didn't let me finish the testimony that day. 
Q. You had ·something else you wanted to say t 
Mr. Gilman: In fairness to the witness. read it all and 
you will find it is substantially the same thing he says here. 
By Mr. Lynch: 
page 102 ~ Q. "(Q.) Did Wnite have his gun in his hand· 
then? · 
(A.) I was so excited, I don't know. He had it in his hand 
at the same time, I believe.'' 
A. That is still my suggestion, that when he gi·abbed my 
gun, I sti.ll told him he got it. 
Mr. Gilman: I submit that you are not fair to the witness . 
. Read page 12 and also page 17 and see if it is not substantially 
the same as he has said here today. You ought t~ be fair 
with him. 
By Mr. Lynch: 
Q. I ask you if I didn't ask you tllis question: "Did you 
see King when he got two shots in the backf'' and your an-
swer was not 
A. No, sir, I didn't. 
Q. You don't have any idea where the shooting was going 
on? Didn't you tell the jury a moment ago that you saw him 
when he was shot t . 
A. The third shot, I testified. ·w11ere the other shots was 
gone, I don't know because I didn't see it. I went and called 
the police officers, and that is all I know. 
Q. I ask you now, if you saw Mr. King lay his hands on 
Mr. White at any time inside of the store or outside of the 
store? 
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A .. Not inside. I didn't see Mr. King lay his 
page 103 ~ hands on I\Ir. White inside of the store. I saw 
· · Mr. King walk inside twice to the booth and talk 
to Mr. White, but I didn't hear nothing. 
Q. I ask you if you saw Mr. ,vhite lay his hands on M:r. 
King., and if he didn't push him out of your place and follow 
behind himf 
A. I saw l\fr. King open the door outside, the screen, to 
come in, and Mr. ·white rushed over and told the man, ''I have 
nothing to do with you. , Leaye me alone. 
By a Juror: . 
Q. 'Did you make any attempt to retrieve the gun from Mr. 
"\Vhite? 
A. No. I had six or seven bottles in my hand, and it hap-
pened too quick. 
By Mr. Lynch: 
Q. You mean you had some bottles in your hand? 
A. Yes. · 
Q. And you felt that it was more important to take the 
bottles back a1~ound behind your counter than to take the gun 
away from lfr. "\Vhite? · 
A. No, but it all lmppencd so quick, happened very quick. 
Mr. Gilman: If your Honor please, in fairness to this 
witness, to tl1e accused, and further so the jury will have all 
of the facts, I thinl~ Mr. Lynch should, rather 
page 104 ~ than selecting certain portions of certain ques-
tions and answers of tllis witness' testimony, and 
he read pages 12 and 13,, should read page 17 of his testimony 
which is substantially word for word as it is today. • 
Mr. Lynch:· I object to his making reference to that. 
The Court: Objection sustained. 
Mr. Gilman: I am perfectly ·willing for them to have the 
whole r_ecord. You want to keep it from them. 
Mr. Lynch: When a witness testifies differently I have a 
right to ask him about it. 
Mr. Gilman: I say the- witnBss hasn't testified differently. 
The Court: Gentlemen, you are to try the case on what is 
adduced here today and not what happened at the Trial .Jus-
tice Court. 
Mr. Gilman: I am perfectly willing for them to have it 
all · 
The Court: He can use the testimony to impeach the wit-
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ness or to show that he made some other statement at some 
other time. · 
Mr. Gilman: Yon will instruct the jnry that it 
page 105 ~ does not prove tl)e guilt or innocence of the de-
. fendanU 
The Court: It goes to the credibility of the witness. 
By Mr. Lynch: 
Q. Did I not ask you this question-
The Court: Don't go over what you have gone over be-
fore. 
Mr. Gilman: He hasn't laid any foundation at any time. 
Mr. Lynch: The witness said they didn't let hi:rp. finish 
down there. 
By Mr. Lynch: . 
Q. I will ask you if I didn't ask you this question in · the 
Trial Justice Court: 
"Did you see him (referring to King) make any effort to 
cut him?" 
A. I haven't seen-
Q. Wait. Your answer was! 
"No, sir. At the same time I heard ·white tell the man, 
'I ain't got nothing to do with you,' and pushed him out of 
the door, and 'Leave me alone.' " 
Did you_ testify to thatf 
A. Inside of the store I haven't seen no attempt made 
nowhere. Q. Did you testify to that, or not? 
page 106 } A. Yes. 
Q. I will ask you if the Court didn't ask you 
this question : 
'' Did King go off after he pushed him, or did he come 
back? 
(A.) No, sir, he gone off at the same time Cecil walked 
behind him.' ' 
A. They both gone off scuffling. 
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Mr. Gilman: He is reading the part of the testimony in 
the Trial Justice Court he sees fit to reacl. He can ask ·him 
a question and if his answer is contradictory to the former 
statement, Mr. Lynch can then read it to him and ask him 
·u he made it. I am going to except to the manner in which he 
is examini1i1g this witness. - . 
· Mr. Lynch: The Court holds that is correct. Yon may 
ask him if he said such and such a thing in the Trial Justice 
Court and if he says he didn't, you can advert to the record 
and find out whether he said it or not. If he testifies differ-
ently now from what he dicl before, you can show it. 
Mr. Gilman: You have adroitly avoided pages 12, 13,, and 
17 on· which his answers are the same as he has given today. 
Mr. Lynch: I object to the statement of coun-
page 107 ~ sel as to what something was. 
Mr. Gilman: Read it, and if I am incorrect,. 
I am perfectly willing for everybody to know it. 
The Court: I admonish you gentlemen of the jury that 
remarks and side statements made bv counsel are not testi-
mony. They are not under oath, ancl you are to take only 
that which comes from the lips of the witnesses who are sworn 
to testify. These side remarks of counsel are not testimony. 
Yon are to try the case on the testimony which is presented 
before yon. . 
Gentlemen, we are going to adjourn for lunch now, and 
I want to admonish you yon are to be very, very, careful to 
refrain from Jetting anybody say anything to you at all about 
this case. Don't you talk to anybody about it and don't let 
anybody talk to yon about it, and don't let anybody talk at 
you about it. You are to try the case on the testimony as you 
hear in this courtroom and not something whicl1 may come 
to· your ears on the outside. Be very, very, careful about 
that. 
Thereupon, at one P. M., a recess was takell' to two P. M. 
page 108 ~ AFTERNOON SESSION. 
Met at close of recess. 
Present: Same parties as heretofore noted. 
Ceci] Riley White v. Commonwealth of Virginia 73 
LLOYD C. FUGLES.ANG, 
called aM a witness ~n behalf of the defendant~ having been 
first duly sworn, testified as follows: 
Examined by Mr. Gilman: 
Q. State your name, please . 
.A. Lloyd C. Fuglesang. 
Q. You are in the Navy and stationed where! 
A. Cason 21, Aircraft Carrier Service. 
Q. At the Naval Base? 
A. Yes. 
Q. What is your rating·? 
A. Aviation Machinist Mate, First Class. . 
Q. Were you at the Kozy Korner last May when there was 
some. difficulty between Mr. King and l\fr. White? 
A. Yes, sir. . , 
Q. Did you go there with M:r. WbiteT 
A. No, sir. 
page 100 ~ Q. You went there alone Y 
A. Yes, sir. 
Q. What happened on the· inside, hut, first who were you 
with! 
A. I was all alone, sir. 
Q. Did you see Mr. Whitehurst there? 
A. What? 
Q. ·with whom were you sitting? 
A. I was sitting at the bar by myself. 
Q. State just what you saw or heard. 
A. Well, I drove my car up there nnd went inside to have 
a glass of beer before I went home for supper. I lived only 
right up the street there. I got in there and Cecil and these 
people were there and I don't know who they are; in fact, a 
sailor was sitting in the booth, and I didn't know them. I 
just passed the time of day, said l1ello, and went over and 
sit at the bar. I don't know how long I was there, and then 
the rumpus started. Just what,happened, the rumpus started 
and the accident took place there, riglit there. 
Q. What was the rump11f3 that started, and what happened? 
A. Well, I mean I didn't renlly know exactly how it started 
or anything, but I was sitting· there minding my own business 
and the next thing I knew or heard was Cecil say,. or Mr. 
White there say, '' Leave me alone. I don't want anything 
to do with you. I don't want any trouble," etc., and the next 
thing I knew they were tussling at the door to7. 
page 110 ~ gether and went out the door, to the right of the 
door, and I saw the knife and saw the gli.n, and I 
saw Mr. ·white shoot at his feet and he kept coming. 
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Q. Who kept coming Y 
A. King. 
Q. When you say he kept coming, you mean he was ad-
vancing on Mr. White? 
A. Yes, sir. 
Mr. Lynch: Let him testify, please. 
·By Mr. Gilman: . 
Q. When Mr. White said, "Leave me alone. I don't want 
any trouble with you,'' to whom was he talking· t 
A. To Mr. King. 
Q. How many shots did you see or hear? 
A. I could not be sure. I don't know. I heard four or 
five, but I don't really know. I was standing· right. by the 
window, and most everyhooy else vanished. I don't know 
why. I went up to the window and saw the whole action out 
there when they were about three or four feet away from it. 
Q. When you say h.e was advancing, was he armed? 
A. Yes, sir. He had a knife in his hand, left hand. 
Q. And was a,dvancing· upon whom Y 
A. :Mr. White. 
CROSS EXAMINATION. 
page 111 ~ By Mr. Lynch: 
Q. And continued to advance all the time while 
Mr. ·white was shooting? 
A. Yes, sir. 
Q. In other words, Mr. ·white was standing outside with 
this revolver in his hand that has been introduced in evidence, 
and Mr. King· with the knife continued to walk towards llim 
until Mr. White shot him down; is that right? 
· A. I didn't answer. · -
Q. Can you answer f . 
A. The way I saw it-::-
Q. That is all I want you to tell, is the way you saw it. 
J\fr. Gilman: ·wait a minute. Don't get exe.ited. 
A~ I saw Mr. ·white standing here (indicating)~ 
By Mr. Lynch: 
Q. What do you mean by "here"? 
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A. Right outside of the door. 
Q. You were at the window? 
A. At the window. I could see out the window, and Mr: 
King was to the right of him. \Vhen it all ended, wound up, 
:Mr. King was on the other sid~; and he wasn't running away 
at all, but was coming toward~ him. 
Q. Coming towards him f 
. JJage 112 } A. Yes, sir. 
Q. When all of the shots were fired T 
A. I could not say for sure, no. 
Q. WhaU _ 
A. I could not say for sure. 
Q. You were standing· there looking at both, within three 
feet of them 1 
A. I was looking at both. I saw Mr. \Vhite shoot at bis 
feet. 
Q. He didn't hit him then? 
A. I don't know whether he hit him then, or not.· 
Q. But he shot in the ground at his feet f 
A .. I don't know whether he hit him, or not, and he kept 
coming· and swung wit;h his knife, with his left hand with the 
knife. . 
Q. He was left-l1anded T 
A. Yes, sir. 
Q. You were looking right at it, were you T 
A. Yes. I sa.w him come at him and he Rhot at his feet,, 
and when he came at bim again he shot at him. 
Q. Explain how Mr. King could shoot him in the back 
twice? 
Mr. Gilman: Tlie shoulder, you mean. 
Mr. Lynch: R.ig·ht near the backbo11e. 
A. The only way I could say, he was shot in 
page 113 } the shoulder when l1e came arouud with the knife 
like that. He shot him. 
Q. Do you know Mr. Chris Tbermic1es that runs the placeT 
A. Yes. 
Q. You a re very friendly with him? 
A. Not particularly. 
Q. You liave talked with him about this case, ha,re. you f 
A. No. 
Q. WbaU 
A. I have never discussed it with anybody. 
Q. You never have? 
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· A. Just passed the time of day with him, but never any 
real talk about it. 
Q. No one knew what you knew about iU You haven't dis-
cussed this case with anybody? 
A. Yes. I told Chris whnt"I saw. 
Q. You and Chris have talked about it7 
A. Yes. 
Q. And- what yon saw was exactly wl1at Chris sawf 
A. I -don't know about that. · 
Q. The first and second time you referred to the defend-
ant yon called him Cecil, and later Mr. ,Vhite. I assume you 
knew him before that time t · 
A. I had lived where I live-I moved there the latter part 
of March, and I had seen Cecil two or three times, hut never 
held any conversation with him, just passed the, 
page 114 ~ time of day, would say hE1llo; thut's all . 
. ·· Q. Where did you see him, at Chris'f 
A. Yes. 
- Q. Every time you went there yon would see him f 
A. No. I have seen him there several times. I had a habit 
of stopping there every evening before I went home. · 
Q. Did M:r. King inflict any injury on Mr. W11ite, the de-
fendant? 
A. Not that I know of, sir. 
Q. What? 
A. Not that I know of. 
Q. Don't you know that Mr. White pusl1ed !fr. King out 
of this place and after Mr. King got out and was going away 
Mr. White shot him? .. ~ 
A .. No, I don't know that. 
Q. Did you see Mr. King lying on the ground after he lrnd 
fallen when two shots were put in his back 7 
A. No. 
Q. You were standing there looking· out of tl1e· wfodow? 
A. Yes. 
Q. Yon were looking out of the window T 
A. Yes. 
page 115 } WALTER J. MITCHELL. 
. called as a witness on behalf of. the defendant, 
having_ been first· duly sworn, testified as follows: 
Examined by Mr. Gilman : 
Q. Your name is Walter J. Mitchell? 
A. Correct. 
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Q. You live at 401 Atlans Avenue, Ocean View¥ 
A. Yes, sir. 
Q. I believe you are a member of the Merchant Marine? 
A. That is correct. 
Q. Mr. Mitchell, last l\fay were you at the Kozy Korner 
when there was some difficulty between the defendant and Mr. 
King? 
A. Yes, sir, I just drove up. 
Q. You drove up how, on whatY 
A. I had a motorcycle at the time, and I had been down at 
the Union Hall and had been assigned aboard a ship, the USS 
'' Simon Willard,'' and I bad left there and was going home. 
I stopped at the Kozy Korner., generally did. I hung a round 
there about three years ago, be.fore I went in the .Army, every 
now and then stopped in there, and I stopped in there that 
day to g·et a cold drink. At the time I pulled up on the motor-
cycle and stopped at the corner of the building and was g·et-
th:~.g ready to put the stand down and I aeen two men come 
tussling out of the door. One mnn pushed the 
page 116 ~- other one away. I imag·iue he pushed him about 
five feet away from him., and · the first thing .I 
knew when cutting off the motoreycl<\ and I wanted to know 
what it was all about, as naturally anybody else would, and 
I cut the key off and was still sitting on the motorcycle, and· 
I heard a man holler, "Go ahead. I don't want any trouble 
with you," somQthing to that effect, and the man said, ''I 
am going to cut your guts out," and I seen tl1e knife and seen 
the man lunge at him, and the next thing I knew is I heard 
a shot and I jumped off the motorcycle. I didn't want to 
get hurt because bullets will go anYwl1ere. I got around the 
side of the building and heard two shots, and when I stuck-
my head out I lieard a couple more shots and I ducked around 
again. After it was all over I walked around the side of the 
building and looked. I waited approximately twenty or 
thirty seconds at least before I attempted to put my head 
out. When I did I seen this man, Mr. ·white, walk over to 
this fellow on the gTound ,mcl rench down. and pick up a 
knife, and saw two men there. I don't know who the other 
man was. He told this man, '' I am going to •hold the knife 
for the police,'' and he said, ''No, I am going to hold it,'' and 
he said, ''No, you ain't. I am going· to hold the knife,'' and 
I walked over there, walked around back of the building to 
keep from being impli~ated because I was due to leave the 
following week. · 
Q. You were absent from here when this case 
page 117 } was called before? 
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A. Yes, sir. I was aboard a ship in Italy. 
Q. v\'nen King said, "I am going to cut your g·uts out,'' 
was he armed at that time! 
A. Yes. That is when I seen the knife and be made a 
lunge. 
Q. Made a lunge at whom? 
A. This man here. 
Q. Is that before he shot the man? 
A. He made one pass. The man who had tlie knife made a 
lung·e at .him and missed and made another one and that is 
when I heard the shots, and that is when I jumped off the 
motorcycle and got around beside the building. 
CROSS EXAMINATION. 
By Mr. Lynch: 
Q. They were very close together? If he was close enough 
to lunge at him tl1ey were right up to each other, were they? 
A. I would say they were approximately maybe three or 
four feet. 
Q. The man was trying to cut the other one that way with 
a knife in his hand? 
A. Yes, sir. You don't want to get right on top of a 
man .. 
page 118 ~ Q. How cou]d a man cut another one with a 
knife in his hand four feet away? 
A. Some man cut me last May. 
Q. Four feet away from you Y 
A. He cut me far enough that I could not hit him in the 
mouth. 
Q. We are not interested in your case. 
Mr. Gilman: You asked for it. 
By Mr. Lynch: 
Q. The man four feet awny tried to cut him? 
A. Yes. · 
Q. And Mr. King was coming towards a man with a pistol 
in his hand? • 
A. I didn't see the pistol. I seen theJmife. 
Q. You didn't see the pistol? 
A. I seen him standing· in the doorway. 
Q. He was not outside, but was in tlie doorway Y 
A. He stood with one foot outside of the doorwav and the 
other into the doorway. · · 
. 
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Q. Mr. ,vhite had not gone out of the door; he was stand-
ing in the door 7 
.A. He was standing half-way in ttnd half-way out. 
Q. Where did you st.op your motorcycle? 
A. At the corner of the building. 
Q. Which corner 1 . 
page 119 } A. The railroad track comes clown here and I 
come across the railroad and parked over towards 
town, pulled up there facing the railroa9 track. 
Q. You could see inside of the Kozy Korner! 
.A. Yes. There was a window there . 
. Q. I mean through the door . 
.A. I could see the door because I was not may be four foot 
away from the door. Q. 1Vas there a screen? 
.A. I don't know. 
Q. What? 
.A. I didn't stop to see· whether there was. 
Q. Was Mr. White standing inside of tJ:ie screen there at 
the time you say 1\fr. King was lunging at him four feet 
away? . 
A. The man had one foot outside of the door and one in-
side. I didn't see a screen door there. If there wa~it 
c.ould have been there. It was fastened if there was because 
·I didn't- notice any screim door. . · 
Q. Don't you know Mr. White came out of the building and 
pushed Mr. King some distance awayY . 
A. No. I saw him have one foot outside and one inside 
when he pushed him. 
Q. You saw :M:r. King g·o outside, and he was going towards 
the street, wasn't be? 
page 120 } A. Yes, and come back. 
Q. ,And you heard two shots first?. 
A. Yes. . 
Q. There was some lapse and you heard two more T 
A. Either two or three; I don't know what it was. 
Q. You say you came back after the shooting was over and 
you saw Mr. White when lie went over and picked up the 
knife? . 
.A. That is correct. 
Q. Did be have the gun in his hand then? 
A. Yes, sir, he had the ~un in his hand then. 
Q. Wnere was Mr. Kin.gf 
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A. He was lying on the gTound. 
Q. What was his position on the grpund Y 
A. Well, his head was facing the Bqulevard and he was 
laying kind of twisted on the side . 
. Q. Lying on his side with his head towards the Boulevard¥ 
A. Laying on his side and sort of twisted. 
Q. What? 
A. Laying on his side and sort of twisted. 
Q. On his face or back Y . 
A. His back was laying on the ground and rolled over. 
Q. Which side 1 · 
A. I don't know. I didn't take that much time to study it. 
You gentlemen realize it was nine months ago 
page 121 ~ since this, and since then I have made two or 
three trips across to the other side and back. 
· Q. And you have forgotten something about it Y 
A. I would not say I have forgotten ~omething about it. 
Q. How far away did you say you were from the door? 
A. I was approximately five foot out from t.he building 
and about ten to twelve feet away from the door. I was 
catty-cornered with the door right at the corner of the build-
ing. 
Q. He was shooting in your direction f 
A. I would not say it was in my direction, or not, but I was 
not going to stay there to see. · 
Q. Did you go around towards tl1e Virginian Railroad t 
A. I .went towards t11e Silver Plating 'Mill.• 
Q. Did you see anybody eome out of the back of the build-
ingY 
A. No. 
Q. You didn't see some people leave Y 
A. No. 
Q. And y:ou didn't see any people from the ·Silver Plating 
Plant come out of the door f 
A. No. I was not looking f o·r anybody to come out of the 
door. 
Q. Did you go beyond the side door 1 
A. No. I went between-There is a rest room 
page 122 ~ about two-thirds the way up, and I went about 
half-way between the rest room and the corner 
of the building to protect myself. 
Q. What kind of knife was it that Mr. King· lrnd? You say 
you saw the knife but didn't see the gun Y 
A. I seen a pocketknife, it looked like to me. 
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Q. ,vas it black, green, or white! 
A. Average pocketknife: The average poeketknif e is made 
of steel. Evidently it was steel. 
Q. What kind of handle·? 
A. I didn't see the handle. 
Q. You didn't see the handle? 
A. No. I seen the blade. 
Q. I thought you. said you saw l\fr. ,vhite pick it up and 
have it in his hand Y 
A. I seen him pick the kniie llp off the ground, but I didn't 
go down tbere and ask him what color it was. 
Q. You didn't have to ask him. Your eyesight would have 
told you Y 
Mr. Gilman: That is argument. 
By Mr. Lynch: 
Q. Did you see any automobile when you parked? 
A. There was one about · six feet bark of me. When I 
crossed the ra~lroad track he pulled in behind me. 
Q~ Is that the only car you saw! . 
A. No. There wns a convertible coupe, I be-
page 123 ~ liev·e, on the side of it. 
Q. Did you see a car stop1Jed out there with 
two people sitting in it Y · • 
A. The car in back of me had two people in it. 
Q. I am talking about a five passenger car that was there 
when you came up Y 
A. I seen one on the side of the builclirni·. Whether any-
body was in it, I don't know. ._. 
J. "\V. OLIVER. 
called as a witness on behalf of the clefenclant., having been 
first duly sworn, testified as follows : 
Examined by Mr. Gilman: 
Q. Your name is ,J. w_. Oliver? 
A. Yes, sir. 
Q. Where do you live, Mr. Oliver? 
A. 2008 Windy Road, Riverdale, at the present time. 
Q. What is· your business? 
A. Foreman for the Tidewater Construction Company at 
Pier 8. 
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Q. "\Vere you at th~ Kozy Korner when there 
page 124 ~ was some shooting last May? 
A. On the afterlioon of last May I drove up 
there late in the afternoon. I was with the Raymond Concrete 
Pile Driver Company on the escort pier at Hampton Boule-
vard out there, just this side of the Na val Base there. I got 
off from work and went bv the Naval Base about four o'clock 
and picked up a lady, M;·s. Jordan, over at the Air Station 
and we came downtown and got gasoline and put in my car 
and rode out to Kozy Korner. I guess it was somewhere in 
the neighborhood of :five-thirty when I drove across the rail-
road track out tlJere, and there was a motorcycle just in front 
of me and I slowed down on the track to give the motorcycle 
a chance to get ahead of me. He pulled in at the Kozy Kor-
. ner and I pulled in behind him. Just as I crossed the track 
towards the hard surface somebodv come out of the door 
backwards, aiid I looked down the road for traffic, and there 
was another man behind him, a stout fell ow. As the fell ow 
come out of the door they broke apart. When the man was 
coming out it looked like be was holding the man in back of 
him, as they stepped out the door, and the fellow in front 
was bareheaded., and he lJroke away from. him, I will say 
three or four feet, aud he came back with his !€ft hand swing-
ing at him, swung at the man with his left hand like that, 
and the stout fellow come out behind . him. He swung at 
him and.didn't bit him, lacked about six or eight inches get-
ting to him, something like that. I was off about 
page 125 ~ thirty or forty feet from him. He swung back 
. the second time and I beard a pistol fire, and 
Mrs. Jordan said, "Let's leave.'' I said, "No use to hurry 
away." When l1e swung tbe second time and he :fired the 
fellow fell over that way and went down on his side with his 
head towards my car. There was probably three or four 
pistol fires, I could not say how many. I could not count 
them. 
Q. Was there any pistol fired tit all before the man swung 
at him twice with the knife? 
A. I heard· the pistol fire in the second swing. The first 
time he swung like this (indicating), I was looking at it, 
and-he swung back with his hand like that again and I heard 
the pistol :fire and he come across and fell on the left-hand 
side with his head towards me. There were three or four 
pistol fires, but I don't know bow mnny because I could not 
say. I didn't count them. 
I 
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By the Court: 
Q. Did he fire after he fell f 
A. No, sir., I could not sny that. As he was swinging-
the first time he swung like this (indicating·), there was ·no 
}Jistol fire, and when he come back with his hand like that 
I commenced to hear· the pistol fire. It looked like tl1e blade· 
of the knife was about that long (indicating) in the ~man's 
hand. · 
Q. "¥ ou say you heard the fire and the man fell. 
page 126 ~ Did the man shoot him again after he fell Y 
A. I could not say he did, no, sir. The :firing, 
to the best of my knowledge, was when he was swinging the 
secon,1 time and he fell 
CROSS EXAMINATION. 
By Mr. Willis: 
Q. Did you_ know Mr. Cecil 1Vhite! 
.1\. No, I didn't know the name until later, after this hap-
pened. 
Q. How did he get your name t 
A. ·what? 
Q. · How did he get your name f . 
A. They asked me what kind of car did I have and I told . 
bim. 
Q. Who asked you tba t 1 
A. Mr. "Wbite did. 
Q. How did he know you were there? Did you stop. and 
give him your name f 
A. No. After this happened I drove away. 
Q. How long did you stay around there ·after it was over? 
A. Probably a minute and a half, not over two minutes. 
Q. And you droYe aw~y f 
.A. Yes. 
page 127} Q. How did ·Mr. \Vhitc get your uameY 
A. I could not say. I frequent this beer tavern. 
Mr. Thermides, the man1 the owner of it, is a personal friend 
of mine. He had a place on Bank and Market Streets and I 
have been a visitor there., and doing him favors since 1928, 
when I came to Norfolk. 
Q. He is a friend of yours? 
A. Yes. 
Q. He is a very dear friend of Mr. White, isn't h~Y 
. A. I don't know. · 
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Q. Don't you know be weut on his boncH 
A. I don't know who went on his bond. 
Q. You don't know that he Wf~nt on hi~ bond Y 
A. No.· . I don't know who is on his bond. 
Q. Did you ever tell Mr. Thermides that you saw thfa 
shooting? 
A. Later I did. I drove away then because the lady in the 
car didn't want to get mixed up into it. 
Q. But you decided· ]ater you would lik_e to get mixed up 
in it7 · 
A: No. Mr. White asked me was that my car that drove 
up there and I told him yes. · 
· Q. Did you see a car that was parl~ed over there wh~n you 
drove up¥ 
A. Yes. 
page 128 ~ Q. ·who was in the car f 
A. I didn't see anybody in tbe rar. 
. . Q~ Who was in the car when the shooting· took place? 
A. I don't know. I dicln 't notice the car. There was a 
car there. " 
Q. YOU were some thirty 01' forty feet away from the shoot-
ing· f 
A. Probably something like that. I could not say the ex-
act footing. 
Q. Did you hear the first shot :fired? 
A. Yes. 
Q. Which way was that fired¥ 
A. The first shot Y 
Q~ Yes. 
A. I could not see w11ich way the pistol was pointed. 
Q. Didn't you see the pistol when the man was shooting it f 
A. No, sir .. 
Q. It was broad daylight, was it Y 
A. Late in tbe afternoon, but I didn't notice the pistol. 
I just saw the men come out there, yQu see. 
Q. You could see that knife better than yon could a pistol, 
could youf 
A. The fellow on the motorcvcle was between me ~nd them. 
Q. He was around the corner of the house, wasn't he? 
A. No. He ·was on the corner--! stopped there 
page 129 ~ and cut off the motor .. 
Q. That man on the motorcycle would not hide 
you from them, would it T 
A. WhatY 
Q. It would not hi.de them from you? 
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A. I said there was a man on the motorcycle in front of 
me. , · 
Q. vVas he obstructing your view? · 
A. Yes. 
Q. You could not see much on account of him f 
A. The other men was on the outside. 
Q. Was the man sitting on the motoi·cycle when the shoot-
ing was taking place 1 
A. ·whatT 
Q. Was the man sitting on the motorcy~le when the shoot-
5.ng was going on Y 
A. It looked like he was astraddle of it. • 
Q. ,vherc was the man who was doing the shooting stand-
ing· 1 
A. Standing just outside of the door. 
Q. Wasn't he standing in the door? 
A. No. It looked like he was standing outside of the door. 
Q. There is a little concrete stoop there Y 
pag·e 130 ~ A. I never taken notice of it aftP.r that. 
Q. Was_ the door open or· closed Y 
A. When they came out the door must have been open. 
Q. He was not standing in the door l1olding it open when 
he was shooting? , _ . · 
A. It looked like he was outside of the door. 
Q. On the concrete or dirt part Y 
A. I could not say. 
Q. How far out of the door was the man who was doing 
the shooting Y . 
A. I judge around three or four feet. 
Q. How far out of the door was the man who got shot? 
A. About that far apart (indicating). It looked like at 
the first fire he was going· to hit him. 
Q. When he swung· the first time and missed him, did you 
say the man fell! · 
A. No. 
Q. Did you see the man shoot down in the ground ·the first 
timeY 
A. I didn't notice whether the mun did, or not. At that 
time I was driving up and stopping. 
Q. Did all four shots go as fast as they could 7 
A. I could not sav tliere was four. 
Q. Those you lieard. Was there. one right after another 
or one and then a little intermission? 
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page 131 ~ A. Rig·ht close together. 
Q. It all sounded like one shot to you almost, 
didn't itY 
A. :N"o, sir. . 
Q. When the man shot .the first time., ·aid the IQ.an f alH 
A. Looked like he started to fall when he started shoot-
ing. He swung with bis hand, and looked like his hand was 
about this distance (indicating) from him. 
Q. They were facing right to each other T 
A. Yes, the first shot they were. He swung at him one 
1 ime and I didn't hear any gun fire, and when 4e swung back 
1he 'ilext time I heard it. 
Q. One shotY 
A. I heard three or four. I could not say how many. 
Q. Did you.see the man fall? 
A. Yes. He fell with his head towards me on the left-hand 
side. 
. Q. Did you hear a couple of shots fired after he fell Y 
A: No. I could not sav that . 
. Q. Do you know whether he was shot 01~ the ground, or 
not? 
A. · After he hit the man? 
Q. Yes. 
A. :N" o, .sir. 
Q. You don't know whether he was, or not t 
page 132 ~ ~- He was not shot after he hit the g-round. 
Q. How do you know thaU 
A. B~cause after the. man hit the ground I didn't hear 
any more pistol fire. 
Q. You were looking· at it. Which side were you on, the 
right-hand or left-hand side J 
A. As you look out from there I was on the left-hand side. 
Q. Is that the way the man fell, on the left-hand side? 
A. Yes, with his head towards me. 
Q. That put liis feet towards Mr. White., didn't i.U 
A. :N"o, sir. They were standing kind of abreast of one 
another. When he fell his feet was back the other wav and 
Mr. White was here, and his body fell towards me. · 
Q. The man who got killed came out backwards? 
A. He was on the ground when I seen him. Here is the 
door here. The stout man come out and the other behind him. 
I saw the man back out of here and I saw the stout fPllow at 
the door and they broke apart. As they broke apart, this 
man stepped back, like I said, and swung with his left hand 
with the knife. 
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Q. The man who- got killed came out of the door backwards 
firstf 
A. Yes, with his hand in this angle· (indicating). 
Q. Did he have a knife in his hand then! 
page 133 } A. Sir f 
Q. Did he have a lrnif e in his hand then Y 
A. Yes, looked like one. 
Q. He had his hauds up like this, coming ouf backwards Y 
A. About shoulder high. 
Q. vVas he holding on to the other man coming out 7 
A. I could not say whether he was holding on to the other 
man coming out. All I could see was his hands like that 
(indicating).. I was stopping the car. ·whether he was l:iold-
ing· l1im, I could not tell you. 
RE-DIRECT EXAl\HN.ATION. 
By ~Ir. Gihnan: . 
Q. You did see them break loose when they got out of the 
doorY · 
A. Yes, with his hands-:fo say exactly,, I could not say 
whether he was holding on to him when they come out of 
the door. His hand was abreast of the other man. 
Q. You say he fell on his left side f 
A. Yes, sir; with his head towards my car. 
Q. Did M1-. White get a knife out of his hand t 
A. Did Mr. White get a knife. out of his hand? 
Q. Yes. · 
A. _After be fell Mr. White stood there about a minute., it 
looked like, and somebody else, some tall fellow, 
page 134} came out and started towards the body, and Mr. 
White taken his hand like this ang pushed the 
mau back, and I could not hear what was said because 1 was 
in my car. Mr. White pushed him back and went over to the 
side of the man and put bis left foot on the man's wrist like 
tlmt and picked up it looked like a white handled knife, 
and after he did that the lady in my car said, "Let's drive 
away." A crowd was coming out of tl1e store ·at that time. 
There was a car facing my car and the motorcycle in front 
of my car. The motorcycle came up rig·ht ahead of me. 
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the defendant, having been first duly sworn, testified as fol-
lows: 
Examined by Mr. _Gilman: 
Q. Your name is Cecil Riley vYhitef 
A. Yes,. sir, Cecil Riley White. 
Q. vVhere· do you live? 
A. 5706 Sewells Point Road. 
Q. With whom Y 
A. My mother. 
Q. I notice you limp. Are you crippleC: l 
page 135 ~ A. Yes, sir. I was crippled in an accident in 
I • 1937. 
Q. What is the difference in the length of your legs Y 
A. Two and a half inches~ and have a stiff knee. 
Q. A short leg and a stiff knee Y 
. A. Yes, sir. 
Q. Something has been said about running. Can you nm? 
A. I would not be able to. 
Q. Can you run? 
A. }ro, sir. . 
Q. Where are you employed f 
A. At the Virginian Railroad as watchman on a crossing-. 
Q. How long have you been there Y 
A. Since tl1e 11th day of July, 1943. 
Q. Did you pick up this weight you have before the acci-
dent or afterwards 7 
A. I was a longshoreman· and had an accident and it made 
me crippled and after I got crippled I have been doing vari-
- ous watching jobs, anything I could until I got a steady job 
with the railroad. I was a ship's watchman on the water-
front for :five or six years after I was hurt. 
Q. Did you know this man Kingf 
A. Yes, sir. 
Q. How long l1ad you known him f 
A. I have known Popeye, I guess, from about 1936. 
Q. ·what siz_e man was heY 
page 136 ~ · A. Popeye, I guess he was about--not a lot 
of difference. I am fatter than he was now, bnt I 
gues~ Popeye would weigh around 240 or 250 pounds. 
Q. And about your same height? 
A. Yes, sir, not a lot of difference in the height. 
Q. What was Popeye's reputation for peacefulness; did 
you know it? 
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A. Yes, sir. At one time Popeye tried to cut me on the 
corner down there after I was on crutcl1es. ·· 
Q. You were on crutches at that time·? 
A. Yes. 
Q. How long were you on crutches? 
A. I was on crutches close to two years altogether,. and in 
the hospital about nine months. · 
Q. Were you in the hospitaH 
A. I was in there twice for ·three operations. 
Q. Jlow was King generally regarded by others as to peace-
fulness, as to being· a :fighting man or_ a peaceful man 7 
A. When he got a few drinks in him he was a right dan-
gerous man., especially with a knife, ancl I know it. 
Q. On the day of this trouble at the Kozy Korner, were 
you working that dayt · 
A. Yes, sir, g·ot off at two-thirty, working at the Wate1-:, 
works Road, the crossing there in the tower. 
Q. Were you armed at all Y . 
page 137 ~ A. No, sir; wearing dungarees and a shirt, had 
nothing· more than dung·arees, a shirt and hat. 
Q. When· you got to Kozy Korner did you have any idea of 
seeing King there Y 
A. No, sir, I went down to the Naval Base and picked up 
a sailor,· just a friend-the son of a friend of mine. He 
called me up and asked me would I come down there, and I 
was carrying him out to an aunt. I didn't know where she 
lived. On my way back my car run hot and I said-I went by 
this place. I said-
1\Ir. Lynch : Don't say what you said. 
A. ( CoJ1tinuing) I went by the pla~e and asked the man to 
fix the fan., which be did. I told the boy, ''I am going over 
to wash my hands.'' I went over to the rest room to wash 
my hands. 
By Mr. Gilman: 
Q. The rest room wheref 
A. At Kozy Korner. I came out and was invited to the 
hooth by Mr. ,vhitehurst and Miss Turner. Th~ sailor boy 
sit over against the wall.and I sit in front of Mr. Whitehurst. 
My back was to the door. · 
Q. Is that the door they have been talking about! 
A. No. My back.was to the front door. I heard some peo-
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ple come in and I heard voices, but I didn't pay 
pag·e 138 ~ any attention to it. There was one of these boys 
· that was ·with. King that came over to my table 
and asked me, ''Aren't you the 'watchman that works at the 
· Waterworks Road¥" and I said yes, and he said, "·Well-
Mr. Lynch: We object to anything somebody· else said. 
The Court: Objection sustained. 
By Mr. Gilman: 
Q. Was there a tbrea t ma~e? 
Mr. Lynch: We object. . 
Mr. Gilman: He cloesn 't have to say what was said. 
. . 
A. I was passing the time of da.y with this man. I will 
put it that way. King came over to the table and be swore. 
I don't know exactly what he did say the first time he came 
over, and I did turn around Hke this (indicating). I said, 
"You better go ahead out. I am sitting o·ver here having· 
a drink and I don't want any trouble.'' I could see he was 
drinking. He left me at the booth and went back over to the· 
counter ·and sit down and I heard loud voices talking, and I 
heard King say, "I am going to get that son-of-a-hitch." 
I- still sit there because I didn't want to get in any trouble. 
I am not in a position to have trouble. He came back over 
to the table ag·ain and I asked him to leave, just to go a)1ead 
and leave again, after calling me a son-of-a-
page 139 ~ bitch. 
By the Court: · 
Q. · How did you know he was talking to you t 
A. He was talking_ directly to me. 
·By Mr. Lynch: 
Q. I thought you said he was at the counted 
A. I heard him say it and he came hack to me in tbe booth. 
By a Juror: 
Q. Had you had any arg11ment previous to this? 
A. No. The only occasion was, the only argument at all, 
was about five years previous to that down on the corner. 
Mr. King was a witness in the case against me, in this lawsuit. 
I went to the corner for Mr. Beasley to check up on the work 
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on the board eve_ry evening at five o'clock on Wide and Prin-
cess Anne Road. I went down there that. evening after the 
civil suit in the Norfolk Court ai1d Mr. King was there. I 
said, "Popeye., I think you testified mighty dirty towards a 
brother longshoreman," and he said, "You son-of-a-bitch, you 
clon 't mean nothing to me." He said, "If you was not ·on 
your crutches I would cut your ·God-damn head off ·now.'·' 
Other men interceded, and that is the only reason I didn't get 
hurt that day. 
By Mr. Gilman: 
Q. I think the gentleman asked you the ques- · 
page 140 r tion if there had been any argument on this par-
ticular day. 
A. No, sir. He come to the place and come over to the 
booth. I was sitting there drinking a Coca-Cola. I had or-
dered three beers and one Coca-Cola because I can't drink 
beer very good. I am fat and it gives me indigestion, and I 
. was drinking a Coca-Cola when be come over. I am pretty 
sure I had had two Coca-Colas before the rumpus started off. 
After the boys got off the· seats, which was Mr. Garrels, a 
boy named Red, I think, and McFalls, and I have been know-
ing him a long time., but I didn't know anything about Red, 
and there was another gentleman in there I didn't know a.t all, 
lmt I had seen him before, then this boy come to the table 
and asked me was I a watchnian at the·,vaterworks crossing, 
and I didn't know l1im. . I had seen him but I didn't know 
who he was. Mr. King came over to the table right at the 
time this boy was at the table. The boy left when he seen 
King was arguing and cussing. Mr. Garrels came back in and 
asked me--
Mr. Lynch: Don't tell what he asked you. 
By Mr. Gilman: 
Q. Proceed. You need not say tl1at though. 
A. Anyway, we got to talkinp; about some tires that he 
heard I ·had. 
Q. What did King· do or sayt 
A. ·while I was talking to Mr. Garrels Mr. 
page 141 ~ King· come back through the door. He had left 
the place. I was. preparing to leave my own self. 
Q. Had yon at that time gotten up out of the booth? 
A. Yes., I bad gotten up when Mr. Garrels came back. This 
little sailor also had gotten up and I was getting ready to 
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excuse ·myself and go out and g·et my car and carry the boy 
to Birtcherd's in Norfolk, and Mr. Garrels came in and we 
got in conversation about the tires and I told him the boy 
that had them- , 
Q. Let's get to what King did and said. 
A. I am getting to that. As we were biking Mr. King 
came through the door with a knife in his hand cursing and 
said, "I am g·oing to get you, you bastard." When he got 
inside of the door I grabbed him and pushed him through the 
door. When he. started through the door Mr. Thermides was 
bending-.over taking some bottles and glasses off the table, 
· · and wJ1en I seen he had a knife I grabbed the gun out of bis 
pocket and told him to leave me alone, that '' I cloii 't want any 
trouble with you." .vVe went out the door tussling together, 
and I pushed him way on out the door and told him, '' Popeye, 
don't come back at me with that knife." He said, '' You 
son-of-a-bitch, I am going to cut your gtJts out.'' He swung 
at me with the knife and I stepped back as far as I could in 
the door and he kept coming and I shot down. I thought l . 
was shooting in the ground. The next, thing was 
page 142 ~ he began to swing at me again and as he swung 
. at me I shot twice more. ·where those bullets 
went I don't know. I was scared. 
Q. The first time you shot did you try to hit him Y 
A. No, sir. I did- hit him but I didn't want to bit him. I 
wanted to stop him, but I didn't want to hurt anybody. 
Q. Which hand did he have. the knife in? 
A. In his left hand. 
Q. Was he swinging like you were illustrating he swung¥ 
A. Similar to that. He was swinging like that (indicat-
ing). I backed off from him this way, anµ he drawed back 
and swung again and that is when I sl10t, and he was still 
in the motion of swinging when I stepped back and :fired agafo. 
· Mr. Rowe asked me how many times I fired and I said, '' You 
will have to break the gun open and look at it. I don't know." 
Q. Did you shoot him after he was down on the ground f 
A. No, sir. 
Q. Did you shoot at him or towards him before he swung at 
you with this knife? · 
A. No, sir. I was trying to hold him away from me to 
keep him away, trying to get him away from me and to ma-ke 
him realize what it was, and that is the reason I shot down 
- ip his leg. I thought I would be able to knock him down by 
shooting in his leg. 
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Q. ·After shooting, did you get the knife f 
page 143 ~ A. Yes, sir. Mr. McFalls started over towards 
him, and I said, "I am going to get the knife and 
keep it for Mr. Rowe''. I di(ln't know whether-how bad Mr. 
King waa bui·t and I didn't want the knife to be g·otten away 
from thero., and bafo1•e the officer came I walked over and 
stepped on his wrist with my foot and reached down and 
taken the knife out of the boy's hand. I walked over and 
leaned up againat the corner because I was pretty well sick. 
I ~tood thel1e and a.aid, '' Somebody call the p_olice and an 
ambulanQe 1 '. Somebody said they had already called them, 
and I walked inside of the building and sit down at the coun-
ter and asked somebody to give me a drink of water, ana laid 
the knife and gun on the counter in front of me until I heard 
Mr. Rowe's siren. When I got out he was bending over the 
body of Mr. King and I walked to him and passed the gun 
and knife to Mr. Rowe and told him, ''I shot this man, but I 
could not help myself". I said, ''Here is the knife and here 
is the gun''. 
Q. How much do you weigh? 
A. 340 pounds. 
Q~ Can you move around f aat f 
A. I can walk if I am careful. . I can't get out and do no 
faat walking' or rmming because I have got a place in my 
leg wber~ the bone has knitted back together and I can't stand 
for any period of time, anything like that. 
page 144 ~ Q. That is the reason you have to :fill positions 




By :M:r. Lynch l . 
Q. You 1•ef<rrred to the. testimony of Mr. King in the civil 
auit you brought? 
A. Yes. 
Q. When you were injured f 
A. Yes, sir. He was a witness. 
Q. You sued fo:r $60,000.00, didn't -you? 
A. Yes. 
Q. And largely on the testimony of Mr. King you didn't 
get 1,1nythingt 
·a. I wouldn 1t say w4ether it was Mr. King's testimony 
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any more than anyone else, but I do know l.fr. King lied in 
court. 
: . Q. You µad always h&d a grudge against him eyer since, 
and you felt he had stepped in _between you and a large sum 
of money t~at yo-µ expected from the injury .you sustained Y • 
A. I felt that he lied,. but I held no .animosity against. him, 
and I worked several years as a guard on ships and watch-
man where he ~ome in contact. with me d~y in and out. 
Q. I will ask you if you didn't make threats 
page H5 ~ a.fter King·. testified in the. suit because you lost it, 
and said that you were going to get him f . , . 
A. No, sir. . 
Q. ·no you know Mrs. ·winfree ?. 
A. Yes, I. know of her. 
Q. I expect to contradict you with her¥ 
A. Sir? . . 
Q. You· say that once before he had attempted to cut you l 
A. Yes. 
Q. You bad him arrested for t4at, didn't you t · 
A. No. 
Q. A man who had been crippl~d and in the condition you 
are in and this man attempted to cut you, why didn't you have 
liim arrested f . · 
A. I figured it was the end of it. I wo-qJdn '~ b~ going back 
there any more and I knew I would not ever be a long·sho·re-
man any more and I would not have occasion for him to get 
an opportunity like it again. · 
Q. Where did you work prior to going with the Virginian 
Railroad? 
A. I was watchman for T. C. Sanderlin . 
. Q. During what period f 
A. Off and on for several years. 
Q. Just about what time did you work there? 
A. I can't say right offhand what day it was 
page 146 ~ or what months it was. I know I worked for him, 
and I worked for the Virginia Engineering· as· 
watchman in the parking lot in the summer. 
Q. Where were you prior to 1939, from 1934 to 19391 
A. From 1937 to 1939 I lay sick in a hospital with a broken 
leg and was r~covering the rest of the time. 
Q. Where were you from· July, 1934, until you got hurt? 
A. I was a merchant. seaman: 
Q. You g·ot off at two-thirty and drov~ to _tlie Naval Base? 
A. No, I went home and took a bath and changed clothes. 
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Q. You went to the Naval Base and picked up the sailorf 
A. Yes, picked this sailor up. 
Q. Where were you to carry him 1 · 
A. To his aunt's at Birtcherd's Dairy. 
Q. -About what time was that? 
A~ I left home, I will say, around three-thirty. I guess it 
would take me about an hour to wash and dress. I imagine 
I left there about tliree-thirty. 
Q. Why did you stop at your friend Chris' Y 
. A. I stopped because it wa~ practically on the route and 
my car had'.run hot .. ·1· stopped at '.Mr.! w·ard's to get him to 
fix the fan belt. · 
. Q. Where was Mr. Ward? . . , 
A. He happened not to be at home. I worked 
page 14 7 } on the car my.self. 
Q. Where? 
· A. On the side of the road. 
Q. Why did you stop at Chris' f 
.A.. To get a drink, partly to get a drink. It was warm. I 
had gotten warm working on the· car and my hands was dirty 
and I wanted to wash them. · 
Q. You had two drinks there? -· 
A. Two Coca-Colas. · 
Q. Did you get a drink for- ~Ir. Whitehurst and the lady 
with him? 
A. If I remember right, Mr. Whitehurst bought one romid 
of drinks and I bought the other one. 
Q. You were there then about five-thirty when these people 
came in? ·· 
A. No; they came in, I think, a little bit before five-thirty. 
I ,vas there anyway. 
Q. I understood you to say that King was drinking that 
evening. Was he f 
..A. King was drinking T 
. I Q! King was drinking? 
A. Yes.· 
Q. It was visible, was it f 
A. I would not say he was drunk. I could state he had had 
a ddnk. 
page 148 ~ Q. Didn't you tell the jury the reason you were 
cautious of him was because you saw he was drink-
ing and were afraid he would hurt you f ' 
A. Yes. I could tell from the loud and boisterous way he 
was acting: 
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Q. Chris let hiin have some more beer. I-le wlls not drink-
ing so much but that he cam~ up and got auotber bottle 1 
A. The man came in and got a bottle of b~el'. He tb011ght 
the beer w~s going out. · 
Q. Thought what Y . 
A. He thought th(3 beer was tQ be ta.ken off the premises. 
Q. Uidn 't he Qpen the bottles in the1'e, t 
A. He opened the bottles, I understand, after· they pur-
chased them, yQs, 
Q • ..After what Y 
A. .After they purchased the beer he Qpe,11ed them. I sup-
pose he did; I don't know. 
Q. Was t~at beer taken out or drunk h1 the place¥ 
A. I am pretty $Ure it was drunk in the place. 
Q. · They came in, Mr. Garrels nnd Mr. Mo.Fnllsf 
· A. Yes. 
Q. And all of them came in f.\:Ud we.nt up to the bar and 
drank the beer? · 
.A... 'J.1h&t i*' right, . Q. Can you giva any :r~ason to the jury why, 
page 149 ~ if you had not said itnything· to Mr. King; he 
. came over and beg•an oureing you l 
A. No. He seen me at the booth and w&]ked over after 
thi$ b.oy was talking to m~.. I don tt knQw whether he came 
over there to get the fellow and then seen I was in the bootl1, 
Qf not, M:y baGk was to him. I looked up imd he said, .~' So 
it is you, eh". I said tQ him, q I don't want to bother with 
yQU' '. He left there and then Qa:we ha.ck again and swore at 
me and called me a son-of-a-bitch. 
Q, IIow many ti.mes did you put him out of Mr. Thermides' 
place? · 
A. How many times did I push him out? 
Q. Yes. 
A. I didn't never push him out. 
Q. You didn't push him out? 
A. No. I went through the front door tussling with him. 
Q. He with a knife in his hand ~nd you with a gun in the 
othe:rY · 
A. Yes. I pushed him away from me~ Just as I pushed 
him QUt, l imagine he went &Pproxir.nately as far as from here 
tQ tbe edge of that table there frQm· :me. That is when he 
drew the knife back and said, ('I will kill you, you son-of,a-
bitc;h". . 
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Q. You went out! 
page 150 } A. I was helped out T 
. Q~ How did you get ouU 
A. Walked out. 
Q. You followed the man 1 
A. Have you ever followed a man with the man holding on 
to youY · 
Q. You said you followed him out. 
A. I went out g-rabbing and tussling with him. 
Q. How could he tussle with you with a knife in his hand Y 
A. How could he tussle with a knife in his hand? 
Q. Yes. 
A. Why, certainly he could. 
Q. Did he cut you Y 
A. No. 
Q. Did he have an opportunity to cut you f 
A. He had an opportunity ·to, yes, if I had g·ive it to him. 
I was holding on to his arms. 
Q~ Both arms! 
A. Yes . 
. Q. How in the world could you hold on to the arms of a 
man who weighed 250 pounds with this pistol in your hand at 
the same time Y 
A. I did, yes. 
Q. What? 
page 151 ~ A. I did, yes. 
Q. Holding on to him with the pistol¥ 
A. Yes. I could not use the pistol if I had wanted to then 
because I had just grabbed at him to protect myself. 
Q. He had been out and had come back? 
. A. We had g·one out of the door together, and back in the 
place we got to tussling in there and I pushed him through the 
door. We went out of the door tussling.' 
Q. What were you doing back up at ... the door 1 
A. I had gone up to talk to Mr. Garrels about the auto-
mobile tires which he understood I had in my possession. 
Q. Don't you know that Mr. Garrels was outside? 
A. Mr. Garrels had come back in. 
Q. Mr. Garrels was between you and Mr. King¥ 
A. Mr. Garrels got out of the place as soon as King started 
in there with that knife. 
·Q. What l~ept you from getting out of the way when you 
saw him coming throug·h the door f 
A. Do you think I could g·et out of the· way with this leg? 
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Q. You look like you are all right today. 
A. I could not run .. · 
Q. You were fast enough to take the gun out of ]\fr. Ther-
mides' pocket 1 . · 
A. He was right at me at the table. 
page 152 ~ Q . .At that point he was over by the counter 
with. these bottles in his hand f 
A. That is right,-he wasn't over there. He was leaning 
over the table picking up some bottles or glasses, I don't know 
which they were, when King started through the .door, and I 
ran over and grabbed the gun, and he was hollering, '' Get out 
of my place. I don't want no trouble in here". 
Q. Instead of having trouble inside you got him outside 
and took care of him after you got him outside, didn't you? 
A. I could not get the man nowhere. I could not put up 
much resistance because he was a· better man than I was. 
Q. Do you mean to say that you were standing there with 
ii revolver in your hand and the man with the knife advanced 
on you with that revolver in your hand f · 
A. Yes. 
Q. How did you shoot him, in the back¥ . 
A. I didn't shoot him in the back. I shot him when he 
swung at me. He was not shot in the back~ 
Q: Nobody else shot him but you? 
A. No . 
. Q. How is it that the bullet went about an inch and a half 
from his spine and went straight down into his bowel f 
A. I fired the bullet when he swung at me a_nd he swung 
around far enough for those bullets to g·o into the shoulder 
blade. 
page 153 ~ Q. Did that swing· cut you when you had the 
gun in your hand¥ · 
A. No. 
Q. You never got a sc~atch? 
A. No. I backed off as far as I could. 
Q. Where did you back? 
A. Up against the door. When he -fell l1e was coming to-
wards me. · 
Q. Did he fall away from you? 
A. He fell-his Back-he was laying on the left side with 
his hand extended out towards the car line arid his head to-
wards the Virginia Railroad tracks. 
Q. And you backed off after thaU 
A. No. When he finished falling I was there in the door-
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way and he was practically in front of the doorway or just a 
little to the left side of it. 
Q. How close were you to him when you shot him Y 
A. I guess-
Q. You shot four times? 
A. About five or six feet, I guess. 
Q. Five or six feet f 
A. Yes. 
Q. How far had you gone before that? 
A. I didn't go any further than at the door and pushed 
the man away from me and he went away from 
page 154 ~ me and after that he walked back-he come back 
towards me. 
Q. Was there a screen door to the place? 
A. The screen door was hooked back. 
Q. After you pushed him and he went out, you waited for 
l1im to turn around and come in towards you again f 
A. No. He come back at me. 
Q .. He had to change his momentum, this 250 pound man, to 
come back towards you· after that? 
. A. And l1e had 250 pounds to come back after that. 
Q. And you didn't g·et out of the way? 
-A. I could not get out of the way. If I had turned around 
I1e would have knifed me in the back. 
Q. You shot him in his leg? 
A. I shot him to stop him. . 
Q. And' he whirled to run and you shot him again? 
A. He didn't whirl to run. 
Q.' And after he fell you fired two more shots in his body Y 
A. That is not true. 
page 155 ~ JOHN DREW, 
called as a witness on behalf of the defendant, 
having been fir~t duly sworn, testified as follows: · 
Examined by Mr. Gilman: 
Q. Your name is J ~ck Drew? 
A. ~John Drew. 
Q. You live in Kimball Terrace, Norfolk T 
A. That is right. 
Q. Mr. Drew, did you know Mr. King, who I believe was 
known as Popeye Y 
A. Yes, sir. 
Q. How long had you known him? 
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A. Since. 1933. 
Q. What was his reputation for peacefulness or for being 
a :fighter or troublesome man¥ 
A. Well, as far as I know, when Mr. King was sober he 
was just as nice a man as you ever met. 
Mr. Lynch: This is reputation testimony, and it is not what 
this man thinks of him, but how other people regarded him. 
If he can't testify to that, I object. 
By Mr. Gilman: · 
Q. How was he regarded by the people whom he worked 
with, thos~ w4o knew him an~ that came in contact with him? 
· A. I don't. quite get that. You asked me a 
page 156 f question and I want to answer it. This man ob-
.· .,.j_~cted. 
Mr. Lynch: He asked you if you knew his reputation. It 
is not what you think, but what other people think. 
The Court: Answer the question; whether you know his 
reputation. 
By Mr. Gilman: 
Q. Do you know his reputation f 
A. Yes. According to this gentleman here, he is interrupt-
ing and I can't talk. 
Q. Go ahead and try it. He always does that. 
Mr. Lynch: He can answer whether he knows his ·repu-
tation for being a peaceful or a· dangerous ~an . 
.A. I can't say yes or no to that. As you know, there is two. 
sides to everything. · 
Mr. Gilman: I think the witness has a right to qualify his 
answer. 
The Court : He has to answer yes or no as to whether l1e 
knows his reputation. · · 
Mr. Gilman: He has to know it before he can testify to it, 
but he doesn't have to answer any question yes or no. He has a 
right to answer it in his own way. 
The Court: He has got to answer that yes or 
page 157 } no. 
·Mi-. Gilman: He may want to qualify it. 
• 
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The Court: If he knows it he can testify to wha.t it is. If 
he doesn't know, he can say so. 
By the Court : 
Q. Do you know wliat hia. reputation was Y . 
A. As far as Mr. King, what I Io1ow, when be was sober he 
was as nioe man aa I ever met. 
By Mr. Gilman: . . 
Q. I will ask you what his.general reputation was when he 
had a few drinks. 
Mr. Willis: That is not it. Your Honor has told him he 
has got to answer whether he knows this man's general repu-
tation in the community iµ which he lived for being a peaceful 
man or a fighting man, whether he knows it, or not; 
By Mr. Gilman: 
Q. How long had you known him, since a.bout when 7 
A. 1933. . 
Q. Do you know what bis -reputation was when he had had 
one or two or more drinks, for peacefulness or being a dan-
gerous man? 
Mr. ·willis: 'Ne object to that. 
page 158 ~ Mr. Gilman: The undisputed testimony in this. 
case is that he had had at least twQ drinks. 
The Coui·t: I think you ou,ght to ascertain what bis gen-
eral reputatiQn is and then Jnodify it· by asking him does his 
character change if he has had drinks. 
Mr. Gilman: He was trying to tell us about thlt.t and Mr. 
Lynch would not let llim telJ i_t. He was trying to say that 
when he was sober he was all right, but when he was drinking 
his reputation was not good. · 
By Mr. Gilman: 
Q; Is that what you were trying to say¥ 
A. That is what I was trying to say, yes, but these gentle-
men would not lot me answer. 
• Mr. Willis: That is bis opinion and he can't express a pri-
vate opinion of him. 
The Court: Go ahead and examine the witness in the con-
ventional way. 
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Mr. Gilman: I have, but he didn't answer in that way.-
By Mr. Gihnan: 
Q. I will ask you the question again: Do you know this 
man's general reputation for peacefulness and quietude or 
a da_ngerous and troublesome man T 
page 159 ~ A. Never known him to hurt anyone if-
- Q. If what! 
A. I say I have never known him to hurt anyone. 
Q. Do you know his reputation 7 
Mr. Willis: You better let him alone. 
A. That is about the best I can tell you.· 
By Mr. Gilman: 
Q. Did he ever cut you with a knife? 
A. No. 
Q. Did he ever try to? 
A. Yes. 
Q. How long ago was it when he tried to cut you Y 
A. I could not say. 
CROSS EXAMINATION. 
By Mr. Lynch: 
Q. What had you done to him Y 
A. He and another fellow had an argument, they had a 
little ~crap between them, and I was trying to separate them. 
Q. He didn't hurt him and ·didn't hurt you Y 
A. That is rig·ht. 
By Mr. Gilman: _ 
Q. You say he tried to cut you Y 
A. Yes. 
By Mr .. Lynch: 
. Q. How long did you live with Mr. King! 
page 160 ~ A. I don't know. I lived with him two differ-
ent times. 9 
Q. You don't know how long you. lived with him? 
A. No. I didn't write it down. I haven't wrote the date 
down and I wouldn't say. 
Q. Was it a week, two months, two years, or a day? 
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A. It was more than weeks, but I could not say whether it 
was more than two or three months or less than a year or 
more than _a year . 
.Mr. Lynch: All right, sir. If you are that indefinite, stand 
aside. 
WILLIAM R. BEASLEY, 
. called as a witness on behalf of ·the defendant, having been 
:first duly sworn, testified as follows : 
Examined by Mr. Gilman: 
Q. Mr. Beasley, you live in Norviewt 
A. That is right. 
Q. Did yon know Popeye King·! 
A. Yes. 
page 16~ } Q. How long had you known him? 
A. About 1936.-
Q. Since then? 
A. Yes. 
Q. Since 1936 t 
A. Since 1936. 
d 
Q. Did you know his general reputation for peacefulness 
or being a dangerous man Y 
A. He was all right when he was drinking-wasn't drinking, 
but if he was drinking he wasn't such a good man. 
Q. What do you mean by '' not such a good man'' T 
A. He was reckless. · 
Q. Reckless how? 
A. He would hurt you if he could if he had the least argu-
ment with you. 
Q. Did he use weapons 7 
Mr. Lynch: We object to leading this witness, if your Honor 
please. If he knows of any particular offenses when this man 
bas hurt anybody, he can tell about them. He can't give his 
personal opinion of it. 
Bv l\fr. Gilman: 
· Q.. How would he hurt you Y 
A. I have 'never seen him cut anybody, but I have seen 
threaten to cut people. 
page 162 ~ Q. Did he have a khif e T 
A. Oh, yes. 
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G. C. Oliver. 
CROSS EXAMINATION. 
By Mr. Willis: 
Q. You are a very close friend of Mr. Cecil vVhifo, are you 1 
A. Not any closer than I am to Mr, King. 
Q. You were in the accident with him when he got his leg 
broken? 
.A. Yes. 
Q. And involved in that· accident when Mr. King testified 
against him? Mr. King· was in the automobile with you alU 
A. No. . 
Q. He was a star_ witness against Mr. White and kept him 
from getting anything in the $50,000.00 suit, was be! 
A. I could not tell you that. 
Q. were you there' 
A. I was there. 
Q. Hav:e you been with Mr. White and Mr. King when be 
threatened Mr. King· after this accident, when M:r. ·white 
threatened ·him? 
A. I never heard Mr. White threaten him. 
Q. Did you hear him threaten to beat·Mrs. Win-
page 163 ~ free after that case was tried l 
A. No. 
Q. You know Mrs. Winfree Y 
A, No. 
Q. Were you a witness in that case f 
A. I was broke up in that case. 
Q. You had a lawsuit, too! 
A. Yes. 
Q. Did you ever know Popeye to hurt anybody f 
A. Never. 
Q. You have known him how long¥ 
A. Since 1936. 
G. C. OLIVER, 
called as a witness on behalf of the defendant, having been 
first duly sworn, testified as follows: 
Examined by Mr. Gilman: 
Q. Where do you live, Mr. Oliverf 
.A. 3200 Lyons Avenue. 
Q. What is your business 1 
.A. Master plumber. 
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G. C. Oliver. 
page 164 ~ Q. Did you know Popeye King·? 
A. Yes, sir. 
Q. What was his general reputation for peacefulness or 
being a troublemaker and a dangerous man Y · 
A. He was a little rude and kind of handy with a knife. 
Q. Was that his reputation? 
A. That is right. 
Q. Did he ever try to cut you? 
A. No, he never tried to cut me, but I saw him pull one in a 
place on 25th and Grnnby Streets. 
Q. What did you do Y 
A. Got out of there. 
CROSS EXAMINATION. 
By Mr. Lynch: 
Q. Is that what you base youF statement on? 
A. Yes. · 
Q. You saw him pull a knife one time Y 
A. Yes. 
Q. Was somebody after him f 
A. No. . 
Q. Who did he pull it on? 
A. I don't know whether he pulled it on me or the other 
fellow. We )'Tere all drinking beer in there. 
page 165 ~ Q. All drinking and about half drunk? 
A. I didn't say half drunk. 
Q. He didn't cut you Y 
A. I didn't say half drunk. I said we were drinking beer. 
Q. How drunk were you Y 
A. We had bad possibly two bottles of beer. 
Q. After he. got a bottle of beer he pulled out a knife? 
A. No. There was a little argument that came up. 
Q. About what? 
A. I don't remember exactly, but some of the Presidents, 
or something, relative to their age. 
Q. And they got in a little argument f 
A. Yes. 
Q. He and another man? 
A. Yes. 
Q. And he pulled his knife-? 
A. And I gave him the place. 
Q. What? 
A. I gave him the place: 
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Q. You gave liim the place T · 
A. I got out of there. 
Q. Did he cut the man t 
A. I never heard anything from it. I don't sup-
page 166 } pose so. 
Q. Did you ever hear of him cutting anybody Y 
A. No. 
Q. Tell the court . and jury who you have discussed Mr. 
King's reputation with T 
A. I haven't discussed his reputation with anybody. For 
that matter, I knew him as Popeye. I didn't know his name 
was King·. 
Q. And you tell the jury what his reputation was, not what 
you think, but what other people think! 
A. I met him through a stevedore friend of mine. I knew 
.him well enough to sit down at the table and take a bottle of 
beer with him, and that is alJ. 
Q: With whom have you discussed his reputation? 
A. No one. 
Q. How do you know how other people regard him t 
A. I base it on my own opinion, what I saw. · 
Q. ·what you think? 
A. Yes. 
Q. Not what anybody else thinks? 
A. No. I don't have anything to do with anybody else. 
. . 
Mr. Lynch: I move that his testimony be stricken out. He 
.says it is what he thinks himself. 
The Witness: What I seen, I said. 
page 167 } The Court: Let it be stricken from the record 
as not being the proper kind of testimony. 
Mr. Gilman: Except the incident he saw. 
The Court: I presume that would be proper testimony, spe-
cific instances. · . 
Mr. Lynch: I am asking that his statement that his repu-
tation was that of a·dangerous man be stricken from the record 
on his statement that it was what he thought himself. 
Mr. Gilman: He has stated he was present when he drew 
a knife on another person. 
We rest, if your Honor please. 
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IJage 168 } .MRS. DOROTHY WINFREE, 
called as· a witness on behalf of the Common-
wealth, having been first duly sworn, testified in rebuttal as 
· follows: · 
Examined by Mr. ""Willis: 
Q. Please state your name? 
A. Dorothy Winfree. -
Q. You are over twenty-one f 
A. Yes. 
Q. Are you married or single 1 
A. I ani married. . 
Q. Your husband's name is whaU 
· A. Charles Winfree. 
·A Juror: Talk a little louder, -please. 
The ·witness: I have a bad cold. 
By Mr. Willis: 
Q. Are you and your husband living together f 
A. Been living together for fifteen years. . 
Q. Do you know anything about a lawsuit about 1937 in 
which Mr. Cecil White was injured and he sue~ Winfree 
Transfer, or were you connected with thatf . 
A. No, he is in business for himself &,nd Cecil White sued 
he and myself, not Winfree Transfer. . 
Q. Do you know whether or not Mr. Russell King was a 
lvitness in that case against Mr. White? 
A. Mr. Russell was a witness for us in that case, 
page 169 } yes. 
Q. He testified for you all in that case f 
A. Yes. . 
Q. After the case was over and 1\fr. White was very badly 
injured and got no damages, did you ever hear him make any 
threat towards Russell.King? . · 
A. He made t1ie statement in the courtroom that same after-
noon after the trial that he would get even with him sooner 
or later. 
Q. Would get even with Russell King? 
A. Yes. 
CROSS EXAMINATION. 
Bv Mr. Gilman: 
··Q. That was about _eight years ago, or nine years ago? 
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A. That was not quite eig·ht years ago. 
Q. 19377 
A. My little girl will be ten in April. 
Q. You have got a right good memory. That was a suit 
against your husband t 
A. Yes. 
Q. You have got a rig·ht good memory, have you f 
A. As far as that is concerned. We were being· sued for 
$50,000.00. . I think I should remember it. 
RE-DIRECT ~XA.MINATION. 
page 170 ~ By Mr. Willis: · 
Q. Your husband had insurance on his automo-
bile, didn't he! 
A. Yes. 
Q. Have you seen Mr. White since then, or Mr. Beasley? 
A. I haven't seen them other than in front of my house. As 
far as talking to them, I haven't talked to them. They have 
been in front of my house and wanted to invite my husband 
out. 
Mr. Gilman: That is not rebuttal. I don't know what it 
is for. · 
The Court: Objection sustained. 
Mr. Lynch: It was rebuttal to that point. 
HARRY POTTS, 
called as a witness on behalf of the Commonwealth, having 
been first duly sworn, testified in rebuttal as follows: 
Examined by Mr. Willis: 
Q. What is your name? 
A. Harry Potts. 
Q. What is your business? 
page 171 ~ A. General merchandise. 
Q. Where do you run your store Y 
A. 1429 Boissevain. 
Q. What is your_ age? 
A. I will be sixty in March. 
Q. Did you know Russell King while he was living? 
A. Yes, sir. ,. 
Q. How long had you known him f . 
A. I guess about twelve years. 
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Q. Did he live in the neighborhood iu which you did j 
A. He lived at my house. 
Q. In your house Y 
A. Yes, sir. . 
Q. Do you know his general reputation iu the community 
in which he lived for being a peaceful man or being a law 
violator or a dangerous man Y 
A. He was peaceful with me. 
Q. What was his reputation? 
A. Nothing against him. 
Q. WhaU 
A. Nothing against him. 
Q. Did he have a reputation for being a peaceful man or n 
dangerous man Y 
A .. Not dangerous. 
Q. What? 
page 172 ~ A. Not dangerous because he lived in my house, 
the same house with me. 
Mr. Gilman: That is his opinion and I move that it be 
stricken out. 
The Court: Objection sustained. 
Bv Mr. Willis: 
• Q. Do you know how other people regar4ed him? Was h~ 
regarded as being peaceful or a dangerous man? 
A. I don't know about that. I never inquired about it. 
The Court: · Let the testimony be stricken out. 
Bv Mr. Willis : 
.. Q. Do you know what his reputation was in the community? 
l\fr. Gilman: He said he· didn't know. 
Bv Mr. Willis : 
.. Q. Did you ever hear anything against him ? 
A. No. 
Mr. Gilman: He said he dicln't know and had not discussed 
it with anybody. 
Mr. Willis: If he never heard anything against him, that 
is proper to go in. · 
The Court : · I don't tllink his testimony, according to my 
110 Supreme Court of Appeals -of Virginia 
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ruling a few minutes ago, measures. up to the require-
. . ments. 
page 173 ~ Mr. Lynch: I submit that if a person lives in a 
· community with another person and has known 
him for twelve or fifteen years and has never heard anything 
against him, I think it is proper evidence for what it is worth. 
If he has never heard anything against him and never heard 
. of his being in any trouble, I think that is positive evidence.· 
Mr. Gilman: Mr. Lynch takes one position with my char-
acter witnesses and another with his own. 
The Court: It is unimportant. Let's get on. 
JOHN GARRELS, 
recalled on behalf of the Commonwealth, testified in rebuttal 
as follows: 
Examined by Mr. "Willis : 
Q. Do you recall Mr. White standing there talking to you 
in this Kozy Korner t 
A. Yes. 
Q. Did you see Mr. White take a gun out of the pocket of 
this man who runs the place f 
page 17 4 ~ A. No, sir. . 
Q. While he was standing there talking to you 
did any scuffle go on between them; did you see any scuffle 
inside of the place with Mr. Kingt 
A. No. 
Mr. Gilman: That is not rebuttal. He has been over it on 
direct examination. It is just retrying the case. 
The Court: It seems to me it is rebuttal. · 
Mr. Gilman: He asked him if there was any scuffle inside, 
and it isn't rebuttal. 
By Mr. Willis : 
· Q. While he was right by him f 
A. I had no knowledge of it at the time. 
The Court: Go ahead. 
By Mr. Willis: 
Q. Did you see _Mr. King come ·into the place where Mr. 
White was standing there talking to you about some automo-
bile tires, with a knife in his hand? 
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A. No, sir. 
Q. ·And get after Mr. White? 
A. No. 
Mr. Gilman: I want to object to this line as not being re-
buttal, and except to your Honor's ruling. 
page 175} By Mr. Willis: 
Q. Did you see any scuffle take place _in the 
place, inside of the place? 
A. If it did I don't know. I was outside. 
By Mr. Gilman: 
Q. You said what? 
A. I said if there was I didn't know. I was outside in the 
car. 
By Mr. Willis: 
Q. Was Mr. White talking to you on the inside .at any time? 
A. Yes. 
Q. While he was talking to you did Mr. King come in there 
after him with a knife? 
A. No. 
Q. While he was talking to you did he reach over and take 
a gun out of Mr. Thermides' pockeU 
A. No, sir. 
Q. Tell the Court what Popeye's general reputation was 
for being a quiet and peaceful man or being a dangerous man. 
A. ·I always fomid him to be all right. I always got along 
with him all right. 
:Mr. Gilman: I object to that. 
Bv Mr. Willis: .. 
"'q. What was his reputation among people who knew him? 
page 176 ~ Mr. Gilman: Maybe he doesn't kno~ it. 
Bv Mr. Willis: 
·Q. As to being a peaceful man or a dangerous man. Do 
You know it? 
~ A. Yes, sir. 
Q. Was his reputation that of being .a peaceful or a dan-
gerous man? 
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A. Peaceful. 
Q. You have knowB him how many years, and worked with 
himY 
A. Twelve or thirteen years. 
Q. You have also known Mr .. White a g·ood many yearsf 
A. No, I didn't know him until I met him at the Kozy Kor-
ner. I had heard of him. 
CROSS EXAMI1~ATION. 
By Mr. Gilman: 
Q. I understood you to say this morning· on direct examina-
tion that you were in there a very short time, and that you 
were in the car most of the time Y 
A. I was in there twice. 
· Q. You said that most of your time was spent in the auto-
mobile with some other gentlemen, didn't you 7 
A. I went in there and talked to Mr. White about the auto-
mobile tires and left and went and got in the car 
page 177 ~ and waited for Popeye to come out. 
~ Q. You were with Mr. King the day they took 
the blackjack away from him T 
A. No. I didn't see any blackjack. 
The Court: Gentlemen, the time was not very long ago 
when jurors in a murder case had· to be kept together all night. 
long and could not be separated. Now the law has changed 
and they may be separated. 
It is very evident from the time now, four-thirty, that wt ... 
can't possibly :finish this case tonight. That being the case, 
I am going to adjourn court now and ask you to come bae1< 
tomorrow morning and resume this case. I want to admonisb 
you and with emphasis and stress that you must not talk to 
anybody about this case. You must keep your own counsel 
and try not to let anybody talk to you about it or around you 
or at you and are to decide this case on the evidence you 
hear from the witness stand. If anybody on the 
page 178 } ou"tside undertakes to approach you in this case, 
let me know and bring them here and I will ap-
preciate it. 
You are excused now until tomorrow morning at ten o'clock. 
,. Thereupon, at four-thirty P. :M:., an adjournment was taken 
to January 24th, 1945, ten A. M. . 
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page 179 ~ MORNING SESSION. 
Portsmouth, Virginia, January 24th, 1945, ten o'clock A. M. 
Met pursuant to adjournment. 
Present : Same parties as heretofore 11oted. 
INSTRUCTIONS. 
Coni1n:onwealth' s Instruction A ( Granted) : 
'' The .Court instructs the jury that murder in the first -de-
gree is any wilful, deliberate and premeditated killing, of a 
human being with malice aforethought, and is punishable with 
death or by confinement in the penitentiary for life or for any 
term not less than twenty years.'' 
Mr. Gilman : The def e~dant, through counsel, objects and 
excepts to the action of the Court in granting Commonwealth's· 
Instruction A, for the reason that it is not supported by the 
evidence, all of the evidence being that the killing was in 
hot blood and that the. deceased was the aggressor, 
page 180 ~ nnd the defendant, upon any stretch of the imagi-
. nation, cannot be g'Uilty of first degTee murder. 
Commonwealth's Instritction B (Granted): 
'' The Court instructs the jury that if the killing of a hum.an 
being be malicious but not wilful, deliberate and premedi-
tated, then such killing is murder in the second degree, and 
is punishable by confinement in the penitentiary not less than 
five nor more than twenty years.'" 
Mr. Gilman: The defendant, throug·h. counsel, objects and 
excepts to the action of the Court in granting Commonwealth'$ 
Instruction B for the reason that all the evidence discloses. 
at most, if a crime was committed, it cannot be greater thari 
manslaughter, the evidence being overwhelming that the kill-
ing· was either done in hot blood or self defense, hence the de-
gree for the crime cannot be any greater ·than manslaughter, 
the record being undisputed that the crime was done in mu-
tual combat which is manslaughter. 
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page 181 ~ Commonwealth's Instruction, C (Granted): 
'' The Co11rt instructs the jury that voluntary manslaug·htm· 
is the unlawful killing of another without malice, express or 
implied, upon sudden heat on :reasonable provocation, or in 
mutual combat, and is punishable by confinement i11 the peni-
tentiary not less than one nor more than five years.'' 
Conirnonwealth's Jn,str·uction JJ (,Granted) : 
'' The Court instructs the jury that every unlawful homi-
cide in Virginia_ is presumed, in the absence of other evidence 
to be IDl.lrder of the s~oond degree, and that in order to ele-
vate the offense to murder in the :first degree the burden is · 
upon the Commonwealth; and that in order to reduce the 
offense to mm1slaughter, or tQ show justification or excuse for 
the killing, the burden is upon the accused to carry the evi-
dence forward in order to show extenuating circumstances, 
or justification,· unless it appears from. the evidence of the 
Cqmmonwealth. Nevertheless, when the evidence is all in, 
then if the evidence both of the Commonwealth and the ac-
cµsed leave a reasonable doubt as to the guilt of the accused, 
they nrµst find him not guilty.'' 
Mr. GilnJan: The defendant, through counsel, objects and 
excepts to the action of the Court in granting Commonwealth's 
Instruction p for the reasons that it is not sup-
page 182 ~ ported by the evidence, it is an improper state-
~ent of law, and this instruction as to the pre-
sumpt~()p of tqis being· murder in the second degTee is only 
applied when tpe killing is without provocation or upon very 
slig·ht provocµtion. In thts case tp.~ provocation was great; 
and for the further reason .that the burden is nev~r plnced 
upon the accused to do anyth1ng, the presumption of inno-
cence follows him at every stage of the trial throughout the 
whole trir1l, 11nd the presumption of s.econd degree murder 
follows, in the absence of other evidence for the accused, and 
that ts in the case ~t bar, there being ov~rwhelming eviilen~e 
that the dee.eased attaclrnd hini with a knife after threatening 
to do h~ great bo¢lily harm~ -
Co?nmonwealth's InstrU,ction E (Granted): 
"The Co.urt instructs the jury that upon a charge of mur-
der, malice is presumed from the fact of the killing-. When the 
killing bas been proven, and is unaccompanied by circum-
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~tances of palliation, the burden of introducing evidence to 
disprove malice is thrown upon the accused. If, hQwever, 
upon consideration of all the evidence, you have a reasonable 
doubt whether the killing was done with malice or not, you 
should not find the accused guilty of inurder.'' 
page 183 ~ Mr. Gilman: The defendant,. tlir6ugh counsel, 
objects and excepts to the action of the Court in 
granting Oommonwealth 's Instruction E for the reasons that 
it is not supported by the law or by the evidence, is a repe-
tition of Instruction D, and states that malice_ is presumed 
when. unaccompanied by circumstances of palliation. In this 
case the evidence is without contradiction that the deceased 
was the aggressor until the time of the shooting, and th~ 
Court further states in Instruction E that the killing in this 
e~se is unaccompanied by circumstances of palliation, taking 
the question from the jury. . 
This instruction further puts the burden on the accused of 
disproving malice, and the burden is never placed upon the 
accused in a criminal trial· to put any evidence of any kind 
·or nature on. He mav sit still and be dumb and the burden 
is ·on the Commonweaith throughout the eritire trial to prove 
fhe offense charged. · 
l'o1nmon-zvealth's instruction F (Granted): 
'' The Co-qrt instructs the jury that to constitute a wilful, 
deliberate, and premeditated killing, it is not necessary that 
. the intention to kill should exist for any partic-q-
page 184 ~ lar length of time prior to the· actual killing 7 it is 
only necessary that such intention ~hould come 
into existence for the first time at the time of sue~ killing, or 
at any time previously.'' · 
l\Ir. Gilman: The defendant, through counsel, excepts to 
tbe action of the Court in granting Cqmmonwealth'~ Instruc-
tion F for the reasons that it is an improper statement of law 
and is not supported by the evidence. 
C om.nionwealth 's bz.struction G ( Granted) : 
''The Court instructs the jury that the pleq.se of self-defen~e 
is a plea of necessity; tha.t one accused cannot avail himself 
of this plea, unless he had rea~onable g·round to apprehend, 
and in fact did apprehend, that he would otherwise be killed 
himself, or that he would suffer g!·eat bodily harm; that bare 
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fear tliat a ·man intends to kill one, or to do him gr·eat bodily 
harm, however. well grounded, unaccompanied by an overt act · 
indicative of any such intention, will not warrant killing him 
by way of prevention, but there must be some overt. act, in-
dicative of immediate ·danger at the time; that the jury are 
_ the judges as to whether the conduct and acts of the deceased 
at the time of the shooting were of such a character as to 
create in the mind of the accused a reasonable fear that the 
deceased intended to commit murder or other felony, or to do 
the accused great bodily harm.'' 
Mr. Gi]man: The defendm'lt, through counse], 
page 185 ~ excepts to the action of the Court in granting 
' Commonwealth's Instruction G for the reasons it 
fs not a proper statement of the law and is not supported by 
the evidence, .the uncontradicted evidence being that the de-
ceased was the aggressor before.any shot was fired, that the 
deceased was advancing upon the accused with a knife drawn 
and in a threatening manner. · 
Defendant's Instruction No. 2 (Granted): 
"The Court instructs the jury that as to the imminence of 
the danger, if you believe from the evidence there was danger, . 
which threatened the defendant,' and the necessity of s)1ooting·, 
the defendant is the judge; and that the jury must pass upon 
the defendant's a~tion in the premises, viewing said action 
from the defendant's standpoint, at the time of the affray, 
and if the jury believe from all the facts and circumstances 
in the case, viewed from the standpoint of the defendant, at 
the time of the shooting, that the defendant had reasonable· 
ground to believe, and did believe the clanger imminent; and 
that the shooting was . necessary to protect him from bodily 
harm, he was excusable for shooting· in his defense, and the 
jury should find the clef endant not guilty.'' 
page 186 ~ Defendant's Instruction. No. 3 (Granted): 
'' The Court instructs the jury that you should find tllc de-
fendant not guilty of murder if he art.eel in a heat of passion, 
brought about by reasonable provocation, or in self-defeu~e.'' 
Defendant's Instructjon No. 4 (Gtan~ed): 
"The Court instructs the jury that if upon the wl10le evi-
dence in the case, there~ is any rational hypothesis consistent 
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with the conclusion that the homicide was justifiable, the ac-
cused cannot be convicted. ' ' 
Defendant's Instruction No. 5 (Granted) : 
'' If the jury believe from the evidence in this case that the 
defendant was assaulted by King with such violence as to 
. make it reasonably appear to the defendant at the time that 
King manifestly intended and endeavored to do him some 
great bodily harm., and that the danger was imminent and im-
pending, then, in that case, the defendant was not bound to 
retreat but had the right to stand his ground, repel force with 
force, and, if need be, kill his adversary to save his own life 
or prevent his receiving great bodily injury, and it is not 
necessary that it ·shall appear to the jury to have been neces-
sary, and if the jury believe from the evidence that the shot 
or shots which killed King were so fired by the 
page 187 ~ defendant under these circumstances, they shall_ 
find the defendant not guilty.'' 
Defendant's Instruction No. 6 (Granted): 
"The Court instructs the jury that if a man is threateried 
with danger the law authorizes him to determine from ap-
pearances and the state of things surrounding him as to the-
necessity of resorting to force; and if he acts from reason-
able and honest convictions he will not be held criminally re-
sponsible for a mistake as to the actual daug·er, where othel" 
judicious men would have been mistaken; for, when one man 
attempts to injure another, it gives the assaulted man the 
right to make use of such means to prevent injury as his be-:-
havior and the situation make reasonable necessary, and if 
the jury believe from the evidence that the shot or shots which 
killed King were so fired by the defendant under these condi-
tions, they shall. find the defendant not g·uilty. '' 
Defendant's Instruction No. 8 (Granted).: 
"The Court instructs the jury that it is not essential to 
the right of self defense that the danger should actually exist. 
A man, when assaulted, is held accountable under the_ law 
only for the exercise of such judgment as is warranted by the 
circumstances as they reasonably appear to him at the time.'' 
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page 188 } Def enda,nt 's Instrnction No. 1 o ( Granted) : 
'' The Court instructs the jury that one who has reasonable 
'grounds to believe that he is in danger of being attacked 
may arm himself for defense and in such case no inference of 
malice can be drawn from the fact of preparation." 
Defendant's Instruction No. 11 (Granted): 
"The Court instructs the jury that if there· exists a rea-
sonable doubt in your minds as to whether or not the de-
fendant acted in self defense, it is your duty to find him not 
guilty." 
Defendant's Instruction No. 18 (Granted): 
. '' The Court instructs the Jury that if you believe from 
evidence that tlrn provocation leading· up to the killing of 
.King was more th~n ''very slight," then you cannot infer 
malice from the mere fact of the killing.'' 
Defendant's Instr-11ction No. _14 (Granted): 
''The Court instructs the jury that in the case at bar, the 
defendant, Cecil White, is a competent witness in his own 
behalf, and that you should, with due regard for his interest, 
weigh and consider his evidence in accordance with the ~ame 
general principles that should actuate you in wei~hing and 
considering· the evidence of the other witnesses in 
page 189 } the case, but the credibility of all witnesses is a 
question for the determination of. the jury.'' 
Defendant's Instruction No. 15 (Gratzted): 
'' The Court instructs the jury that the law presumes the 
accused to be innocent unless and until he is proven gnilty as 
charged in the indictment by the Commonwealth by evidence 
to a iµoral cert~inty, beyond all reasonable doubt, and to the 
exclusion of every reasonable hypothesis consistent with his 
innocence, and this presumption of innoce~ce g·oes with the 
accused throughout the whole case and applies at every stage 
thereof. Even though you have a suspicion that the accused 
is- guilty, or even if you may think that there is a probability 
that_ the accused is guilty, or even though you may believe 
that the greater weight or preponderance of the evidence is 
against him, this is not sufficient to justify a conviction, for 
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if ·there is any reasonable doubt as to any fact or element 
necessary to establish the guilt of the accused, the law makes 
it your duty to acquit him. The law places upon the· Com-
monwealth the burden of proving to a moral certainty, beyond 
all reasonable doubt, every essential necessary to constitute 
tJ1e crime charged so clearly that there is no reasonable 
theory consistent with the evidence upon which he can ·be 
innocent, and unless the jury have an abiding conviction to a 
moral ·certainty of the guilt of the accused you 
page 1'90 ~ must find him not guilty.'' · 
·com'lnonwealth's Instruction H (Refused): 
'' The Court instructs the jury that the character of a 
prisoner when proven, whether good or bad, is a fact to be 
considered by the jury., but its weight as affecting the guilt 
or innocence of a prisoner is a matter for the determi!}ation 
of the jury in connection with tbe other facts proven in the 
case.'' 
Defendant's Instruction, No. 1 (Refused): 
"The Court instructs the ju":ry that if you believe from the 
evidence in this case that King had threatened to kill the· 
accused, or do him bodily harm, and before the accused fired 
the fatal shot King did some overt act, from which the ac-
cused could reasonably infer that he intended to carry out 
his threat, and the accused killed King to prevent him from 
doing him_ great bodily harm, the killing would be excusable 
homicide.'' 
1\1:r. Gilman: The defendant excepts to the uction of the 
Court in refusing its Instruction No. 1 for the reasons it is 
a proper statement of law and supported by the evidence_, 
the accused having testified, in addition to other witnesses, 
that the deceased told bim on two o~casions or more that he 
would cut the defendant's guts out. These threats all oc-
. curred before the actual shooting. In addition 
page 191 } to that, the accused and other witnesses testified 
that before a shot was fired the deceased, King, 
with an open knife in his lmncl lunged at the defendant. Thi~ 
instruction is not covered by any other instruction. 
Defenda11t's Instri,ction No. ·, (Refused): 
"The Court instructs the jury that the indictment in this 
case does not raise the slightest presumption of guilt against 
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the accused, but on the contrary he is presumed to be inno-
cent of wrongful acts, and that presumption continues aud 
remains with the accused throughout the trial and every 
stage thereof, and until the Commonwealth has established by 
clear, distinct and reliable evidence., and to the exclusion of 
all reasonable doubt, every element essential to the crime 
charged against the accused; and failing in ~ueh proof, or if 
upon the completion of the testimony a reasonable doubt as 
to the guilt of the defendant exists, it would be your duty to 
acquit.'' 
Mr. Gilman: The defendant excepts to the action of the 
Court in refusing his Instruction No. 7 for the reasons that 
it is a p1·oper statement of law, audit is known that an indict-
ment which merely charges a man with a crime iF; not evi-
dence against him and does not raise the pre-
page 192- ~ sumption of guilt solely because he was indicted, 
and the presumption of innocence continues and 
remains with the accuseg. throughout the trhtl. 
Defe1idant's Objection No. 9 (Refused): 
"The jury are further instructed th~t in determining; tlle 
question of whether King intended and endeavored to in-
flict great bodily harm upon the defei1dant, they may take. 
into consideration not only the nets of King on the occasion 
in question but also his language which accompanied said 
acts.'' 
Mr. Gilman: The _defendant excepts to the action of .the 
Court in refusing bis Instruction No. 9 for the reasons it is a 
proper statement of Inw and is supported by the evidence, 
several witnesses having· testified, a number of which are 
undenied, that King was the aggressor and used abusive lan-
guage towards Vlhite and with profanity called him a vile 
name and later threatened to cut llis guts out. This was 
some minutes before the occasion of the shooting, and this 
instruction is not covered by any other instruction. . 
page 193 ~ Defendatit's lnstricction No. 12 (Refused): 
· "The Court instructs the jury that before they cnn con-
vict the defendant the result of the evidence must be to ex-
clude every reasonable hypothesis of innocence and be con-
sistent only with the guilt of the defendant; that the jurv are , 
not at liberty to guess, and where a fact is susceptible to two 
interpretations, one of which is reasonably consistent with 
. ·9 
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the innocence of the defendant., they cannot arhitrarilv adopt 
that interpretation which incriminates him, but ml1st find 
the defendant not guilty.'' 
Mr. Gilman: The defendant excepts to the action of the 
Court in refusing his Instruction No. 12 for the reasons it is a 
proper statement of law and supported by evidence and is an 
instruction usually offered and always given in a criminal 
case, the instruction merely telling the jury that when a fact 
is susceptible of two interpretations, one of whicl1 is con-
sistent with innocence, that they cannot arbitrarily adopt the 
interpretation which incriminates him and this instruction 
is not covered by any other instruction. 
Commonwealth's Instruction X (Refused): 
'' The Court instructs .the jury that if the jury believe from 
the· evidence that, previous to the time of the 
page 194 ~ killing, there was a grudge on the part of the 
prisoner toward the deceased; thttt the prisoner 
had previously declared that this grudg·e must be settled; and 
that he killed the deceased because of this aforesaid grudge; 
then such killing was wilful, deliberate, and premeditated, 
and -is murder in the first degree.'' 
The instructions were read to the jury. 
The case was argued by counsel for the respective parties. 
The jury retired to consider its verdict and returned with 
the following: · 
"We the jury find the defendant guilty of ,murder in sec~ 
ond degree and fix his punishment at five yca·rs in the State 
penitentiary. 
H. S. PARSONS,'' 
Foremen.'' 
Counsel for the defendant thereupon moved the Court to 
set aside the verdict on the g·rounds that the same was con-
trary to the law and the evidence, and the argument on saicl 
motion ·was continued. 
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page 195 ~ Aud at another day, to-wit: 24th day of Janu-
ary, 1945~ an ord~r of court was entered in the 
words and figures following·, to-wit: 
This day came again the Attorney for the Commonwealth 
as well as the above named def endant1 and the jury came in 
pursuance to their adjournment on yesterday, and after hav-
ing fully beard the evidence and argument of counsel, retired 
to their room to consult of a verdict and after sometime, re-
turned into Coutt having found the following verdict, ''We 
the jury find the defendant guilty of murder in second degree 
and fix his punishment at five years in the State Peniten-
tiary." 
page 196 ~ Thereupon the defendant by counsel moved the 
Court to· set aside the verdict of the jury in this 
case and grant him a new trial upon the g-rounds that the 
same is contrary to the law and evidence, the hearing of which 
motion is continued. 
And at another day, to-wit: 13th day of February, 194fi, 
an order of Court was entered in the words and figures fol-
lowing, to-wit: 
This day personally appeared in Court, Cecil Riley White., 
principal and Harry Kokinis, Surety;· thereupon the said 
Cecil Riley \Vhite and Harry Kokinis, each acknowledged 
themselves indebted to the Common~ealth of Virginia in the 
sum of Seven Thousand Five Hundred ($7,500.00) Dollars, 
to be made and levied of their certain goods and chattels, 
lands and tenements; upon condition, however, that if the 
said- Cecil Riley ·white shall personally appear before this 
Court on the 24th day of February, 1945, or to such time or 
times to which the case may be continued or further heard, 
then and there to answer to the Commonwealth for and con-
cerning a certain charge~ to-wit: Murder, wherewith the 
said Cecil Riley ,vhite stands charged before this Court, and 
shall not thence depart without the leave of the Court, then 
this recognizance shall be void, or else shall remain in full 
force and effect. 
A.nd at another day, to-wit: 17th day of February, 1945, 
an order of Court was entered in tl1e ,~ords and figures fol-
lowing, to-wit: 
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This day came the Attorney for the Commonwealth as well 
_ as the above named defendant by counsel, and on 
page 197 ~ motion of the of the defendant by counsel, it is 
ordered that this case be continued to the third 
clay of Marcli, 1'945. 
And at another day, to-wit: 27th day of February, 1945, 
an order of court was entered in the words and figures fol-
lowing, to-wit : · 
This day came the Attorney for the Commonwealth as well 
as the above named defendant., and on motion of the defend-
ant by counsel, It is ordered that this case be continued to 
the 10th day of March, 1945. 
And at ~nother day, to-wit: 8th day of March, 1945, an 
order of Court was entered in tl1e words and figures follow-
ing, to-wit! 
This day came the .Attorney for the Commonwealth as well 
as the above named defendant, by counsel, and on motion of 
the defendant by counsel, It is ordered that this case be con-
tinued to the 17tl1 day of March, 1945. 
And at another day, to-wit: 17th day of Marcht 1945, an 
order of Court was entered in the words and figures follow-
ing., to-wit: 
This day came the Attorney for the Commonwealth as well 
as the above named defendant and counsel, and the Court hav-
ing fully heard and considered a motion of the defendant to 
set aside the ve1·dict of the jury in this case and grant him 
a new trial, doth overrule the same. 
Thereupon it being demanded of him, the said Cecil Riley 
White, if anything he had or knew to say for him-
page 198 } self why the Court here should not now proceed 
to pronounce judgment ag-ainst l1im according to 
law and nothing being offered or alleged ag·ainst in delay of 
judgment; it is considered by the Court that the said defend-
ant, Cecil ·Riley White, be imprisoned in the State Peni-
teutiary of this Commonwealth for a peripd of five (5) years, 
t11e period by the jurors in their verdict ascertained, therein 
to be kep~ so confined and treated in a manner directed by law. 
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Thereupon the defendant by counsel excepted to the action 
of the Court in overruling said motion and prono~ncing judg-
ment against him, and the said defendant signifying a deRire 
to apply to the Supreme Court of Appeals of Virginia for a 
writ of error and sitpersedea.~ to said judgmene; It ·is further -
ordered that execution of judgment be suspended for a period 
of sixty (60) days from this date, upon the defendant or 
someone ·entering into and acknowledging a bond in the 
penalty of Seven Thousand Five Hundred ($7,500.00) Dol-
lars. 
And at another day, to-wit: 19th day of March, 1945 .• an 
order of Court was entered in the words and figures follow-
ing, to-wit: 
This day personally appeared in Court, Cecil Rilf:ly W'hitb,. 
defendant, and Harry Kokinis1 surety, thereupon the said 
Cecil Riley W~ite and HaITy Kokinis, his surety, each en-
tered into and acknowledged a bond in the penalty of S~ven 
Thousand Five Hundred ($7,500.00) Dollars, to be made and 
levied respectively of their several goods and chattels, lands 
and tenements: Upon condition however, that if the saicl 
Cecil Riley White shall personally appear before this Court 
sixty ( 60) days ~rom this date or· from time to 
pag·e 199 } time as the case may be continued or further 
heard, then and there to answer to the Common-
wealth for and concerning a certain charge, to-wit; Murder, 
wherewith the said Cecil Rilev 1\Thite stands charged before 
this Court, and shall not thence depart without th-e leave of 
the Court, then this recognizance shall be void, or else sliall 
remain in full force and effect. 
page 200} JUDGE'S CERTIFICATE. 
I, A. B. Carney, Judge of the Circuit Court of Norfolk 
County, Virginia, who presided over the foregoing trial in 
the case of Commonwealth of Virg·inia i,. Cecil Riley White.~ 
tried in said Court at Portsmouth, Virginia, on the 23rd and 
24th days of January, 1945, do certify tbat the foregoing is 
a true and correct copy and report of all the evidence, to-
gether with all the motions, objections, and ·exceptions on 
the. part of the respective parties, the action of the Court 
in -respect thereto, all the instructions offered, the exhibits, 
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aiid all other incidents and exceptions of the . respective par-
ties as therein set forth. 
I do further certify that the attorney for the Common-
wealth had reasonable notice, in writing, given by counsel 
for the defendant., of the time and place when the foregoing 
report of the t~stimony, instructions, exceptions, and other 
incidents of the trial would be tendered and presented to the 
undersigned for signature and authentication, and that the 
said report was presented to me on the 12th day of May, 
1945, within less than sixty days after the entry of final judg-
ment in the said cause. 
Given under my hand this the 12th day of 
p~ge 201 ~ May, 19~5. 
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A. B. CARNEY, 
Judge of the Circuit Court of Norfolk 
County, Virginia. 
CLERK'S CERTIFICATE. 
I, E. .T. White, Clerk ·of the Circuit Court of Norfolk 
County, Virginia, do hereby certify that the foregoing is a 
true and correct copy and report of the testimony,, the in-
structions, exceptions,· and other incidents of the trial of the • 
case of Commonwealth of Virginia v. Cecil Riley White, and 
the original thereof and said copy, d11ly authenticated by the 
Judge of said Court, were lodged and filed with me as Clerk 
of the said Court on the 12th day of May, 1945. 
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E.T. WHITE, 
Clerk of the Circuit Court of Norfolk 
· County, Virginia. 
By E. H.•SMITH, 
Deputy. 
CLERK'S CERTIFICATE. 
. I, E. T. ·white, Clerk of the Circuit Court of Norfolk 
County, Virginia, do certify that the foregoing is a true tran-
script of the record in the case of The Commonwealth, v. 
Cecil Riley White, lately pending in said court. 
I further certify that the same was not made up and com-
pleted and delivered until the plaintiff had received due notice 
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thereof and of the intention of the defendant to apply to tlie 
Supreme Court of Appeals of Virginia for a writ of error and 
supersedea.s to the judgment therein. 
Clerk's Costs 
. Binding 
E. T. WHITE, 
Clerk of the Circuit Court of N orfoll~ 
County, Virginia. 




By: E. · H. SMITH., D. C. 
E. T. "\Vij:ITE, Clerk, 
By: E. H. SMITH, D. C. 
A Copy-Teste: 
. M. J3. WATTS, C. C . 
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